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PER CURI AM *
Denied leave to add a Title VII claimto his conplaint after
recei pt of a notice of right to sue, Charles W Hunt appeals. W

reverse.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Hunt sued International Business Mchines, Inc., contesting
his term nation as an account marketing representative. Purporting
to join the U S. Secretary of Labor and the Chairman of the Equal
Enmpl oynent Qpportunity Comm ssion as involuntary plaintiffs, Hunt
clained violations of the Age Discrimnation in Enploynment Act,!?
the Enployee Retirenment |ncone Security Act,? affirmative action
requi renents for federal contractors promulgated pursuant to
Executive Order 11246, 42 U.S. C. § 1981, federal common |aw, the
Texas Comm ssion on Human Rights Act,® and state comon | aw.
Because the |imtations period on certain of his clains was about
to expire, Hunt filed suit before receiving a notice of right to
sue on his pending EECC charge. His original conplaint, however,
advi sed that he would seek | eave to assert a race discrimnation
claimunder Title VII1 of the Cvil R ghts Act of 1964* upon recei pt
of a right-to-sue letter. Si nul t aneously, Hunt persuaded the
district court to stay the proceedings pending issuance of the
notice of right to sue.

During the stay, the Secretary of Labor and the Chairman of

t he EECC npved for di sm ssal. | BM nbved for dism ssal of certain

. 29 U . S.C. §8 621 et seq.

2 29 U.S.C. 8 1001 et seq.

3 Tex. Rev.Civ. Stat. Ann. art. 5221k.

4 42 U. S.C. 8§ 2000e et seq.



clains. Wile these notions were pending Hunt received his notice
of right to sue and within 90 days noved for leave to file his
first anmended conplaint. The district court dismssed the
involuntary plaintiffs, the federal contract debarnent claim and
the 42 U S.C 8§ 1981 claim sinultaneously denying Hunt's notion
for |l eave to anmend his conplaint. The court invited Hunt to "urge

a new notion to anend in |ight of the instant order," but gave no
reasons for its rulings.

Mai nt ai ni ng that he did not receive a copy of this order, Hunt
did not reurge a notion to anmend until the eve of trial, nine
months later. The district court denied the notion as untinely and
granted summary judgnent for IBM on Hunt's renmaining clains.

Unabl e to obtain reconsideration of the denial of |eave to add the

Title VII claim Hunt tinely appeal ed.

Anal ysi s
On appeal Hunt seeks only to assert his Title VII claim W
are persuaded that the district court exceeded the bounds of its
di scretion® in denying Hunt's first notion for |eave to anend.
The Federal Rules of Cvil Procedure adopt a liberal policy in
regard to amendnent of pleadings.® Fed. R Gv.P. 15(a) directs that

| eave to anmend "be freely given when justice so requires." Absent

5 Wi t aker v. Cty of Houston, Tex., 963 F.2d 831 (5th G
1992) (denial of |Ieave to anend pleadings is reviewed for abuse of
di scretion).

6 Jam eson v. Shaw, 772 F.2d 1205 (5th G r. 1985).



special circunstances, it is well settled that a plaintiff
chal | engi ng an adverse enploynent action is entitled to anend his
conplaint to add a Title VIl clai mbased on the sane action within
90 days of receipt of a notice of right to sue.” 1In the norma
course of events, Hunt should have been all owed to anend.

| BM however, argues that the particular anended conpl aint
that Hunt wished to file was properly rejected because it retained
parties and <clains that the district court sinultaneously
di sm ssed. In IBMs view, the district court could not dismss
those parties and clains while allowing the filing of an anended
conplaint that retained them W disagree; IBM has artificially
el evated form over substance.

At the tinme that he filed his notion for |eave to anend,
appropriately acconpani ed by his proposed first anmended conpl ai nt,
Hunt did not know whet her the pending notions to dismss would be
gr ant ed. Unl ess prepared to concede those notions, he had to
retain the disputed parties and clains in the new conplaint. Hunt
added, as relevant herein, no new material other than that

pertaining to his race discrimnation claim? Therefore, the

! See, e.qg., Doss v. South Central Bell Tel ephone Co., 834
F.2d 421 (5th G r. 1987); Langston v. Insurance Co. of North
Anerica, 827 F.2d 1044 (5th G r. 1987).

8 The only other new material did not relate to the
di sputed parties and clains. It consisted of the substitution of
a state lawclaimfor tortious interference in place of a wongful
di scharge claim and the specification of an additional item of
damages. The proposed first anmended conpl ai nt dropped the federa
comon | aw clains and the Texas Human Ri ghts Act claim



proposed first anended conplaint did only what Hunt legally was
required to do in order to assert his Title VII claim

There was no reason to deny Hunt leave to add his Title VII
claim notwthstanding the pending notions to dismss. The
district court could have allowed the anended conpl aint and then
dismissed those parties and «clains subject to dismssal.?®
Alternatively, it could have granted leave to anend to add the
Title VII claimand directed Hunt to file an anended conpl ai nt t hat
excl uded the dism ssed parties and clains. Either of these options
woul d have solved the technical anomaly, to which |BM points,
wthout interfering with Hunt's substantive right to file his
Title VIl claim Congress did not intend the statutory
prerequi sites to advancing a Title VIl claimto becone a procedural
m nefi el d.

REVERSED and REMANDED for further proceedings consistent

herew t h.

° See John v. State of Louisiana (Board of Trustees for
State Colleges and Universities), 757 F.2d 698 (5th Cr. 1985)
(plaintiff amended his conplaint to reinstate his Title VII claim
after receipt of a notice of right to sue while part of a notionto
di sm ss other portions of the conplaint was pending).



