IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5724
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ALEXANDER RUSSELL Pl NKSTAFF,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
SA92 CR5 1

August 17, 1993
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Al exander Pi nkstaff appeals his conviction of three counts of

tax evasion. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no

precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined

that this opinion should not be published.



Pi nkstaff was enployed by International Technical Services
("ITS") as a civil engineer. |TS is a service conpany that con-
tracts to supply engineers to other conpanies for tenporary work
on short-term projects. As an ITS enpl oyee, Pinkstaff worked on
projects at corporations such as LTV Vought Corporation and Bell
Hel i copter. | TS paid Pinkstaff's wages, required himto file a
Form W4, and provided him with Fornms W2. Pi nkstaff earned
$68, 505.59 in 1985, $46,172.52 in 1986, and $79,889.03 in 1987.
Pi nkstaff received over $22,000 of additional taxable incone in
distributions from his individual retirenment account and Keough
retirement account.

In October 1984, Pinkstaff filed with ITS a FormW4 cl ai m ng
fourteen tax exenptions. He later filed a Form W4 cl aimng that
he was exenpt fromtaxes, but ITS ignored that form and conti nued
to withhold taxes based upon fourteen exenptions. |In the fall of
1985, Pinkstaff stopped using his regular checking account and
began to cash his payroll checks. In Cctober 1985, he opened a
new bank account w thout providing a social security nunber and
using a mail drop address. He kept a snmall balance in the new
account and used it only to cash his payroll checks.

Pinkstaff did not file an incone tax return for 1985, 1986,
or 1987. The Internal Revenue Service ("IRS") investigation re-
veal ed that Pinkstaff was entitled to claimonly three tax exenp-
tions, not fourteen. The governnent's expert wtness testified

that Pinkstaff owed additional taxes of $1,267.90 for 1985,



$11,487.57 for 1986, and $2,950.13 for 1987. A jury convicted
Pi nkstaff of three counts of tax evasion for the years 1985, 1986,

and 1987.

.

Pinkstaff urges that the district court |acked both subject
matter and personal jurisdiction. He suggests that Congress has
never delegated to the district courts the authority to try crim -
nal tax offenses. He argues that the court's exercise of personal
jurisdiction was inproper because the court wongly determ ned
that he was a "taxpayer" subject to the Internal Revenue Code.
According to Pinkstaff, personal jurisdiction did not exist be-
cause the governnent never rebutted his "solemn asservation of
status” in which he clained to be a non-resident alien w thout any
United States incone.

Pinkstaff's argunent that the district court |acked subject
matter jurisdiction is without nerit. Pinkstaff was convicted of
violating 26 U S C. § 7201. The federal district courts have

original jurisdiction over title 26 violations. United States v.

Masat, 948 F.2d 923, 934 (5th Gr. 1991), cert. denied, 113 S. O
108 (1992); see also 18 U . S.C. § 3231 (1985) (United States dis-
trict courts shall have original jurisdiction of all offenses
against laws of United States).

Simlarly, Pinkstaff's argunent that the district court
| acked personal jurisdiction is frivolous. Pinkstaff provided no

support for his claimthat he was a non-resident alien. The gov-



ernment established at trial that Pinkstaff received income that
was subject to federal incone tax and did not pay the taxes due.
Pinkstaff was indicted for tax evasion, appeared before the dis-
trict court, and has offered this court no substantive support for
his argunent that the district court |acked personal jurisdiction.
See Masat, 948 F.2d at 934 (finding simlar claimof |ack of per-

sonal jurisdiction frivolous).

L1l
Pi nkstaff urges that he was tried by a non-article Ill judge
in violation of the Fifth Anendnent. According to Pinkstaff,
Judge Prado could not act as an i ndependent deci si onmaker because
he is subject to the federal tax |aws.
Pinkstaff was tried before an article IIl judge. The inpo-
sition of a federal incone tax on a federal judge's salary does

not violate article Il1l. O Mlley v. Wodrough, 307 U S. 277, 282

(1939). Pinkstaff's assertion that Judge Prado could not be im

partial because he pays federal incone taxes is frivolous.

| V.

According to Pinkstaff, his court-appointed attorney ineffec-
tively represented him because the attorney was inexperienced in
handling crimnal tax cases. Pinkstaff alleges that he and the
attorney suffered froma conflict of interest because the attorney
was paid by the United States through the public defender's office

and because the attorney is subject to the federal incone tax



| aws.

Pinkstaff identifies nunmerous instances of alleged errors and
om ssions by his attorney. Pi nkstaff charges that the attorney
refused to offer a defense on the basis that Pinkstaff had no
statutory duty to pay incone tax, refused to challenge the court's
subject matter jurisdiction, and refused to challenge Judge
Prado's article 11l capacity. Pi nkstaff also suggests, inter
alia, that his attorney should have chal |l enged the indictnment as
tinme-barred, objected to allegedly irrelevant but prejudicial
evidence, and filed a Speedy Trial Act notion to dismss. He
asserts that the attorney also submtted an erroneous jury
i nstruction.

Clains of ineffective counsel not presented to the district

court cannot be resolved on direct appeal. United States V.

Garza, 990 F.2d 171, 178 (5th Gr. 1993); United States v. Kinsey,

917 F.2d 181, 182 (5th Gr. 1990). An exception may be made "only
where the record is sufficiently developed with respect to the
merits of the claim" Grza, 990 F.2d at 178; Kinsey, 917 F.2d at
182. W decline to consider Pinkstaff's ineffective assistance

claim as the record is insufficient.

V.
Pi nkstaff argues that the district court conmtted reversible
error when it did not hold notions hearings or enter findings of
fact and conclusions of law to support its rulings and when it

failed to rule on thirteen of Pinkstaff's notions. Pi nkst af f has



cited no authority that requires that a trial court hold hearings
on all notions or enter witten orders to nenorialize all oral
orders. A trial court nust rule on pre-trial notions unless the
court orders, for good cause, that a ruling on the notion be
deferred for determnation at trial or after the verdict. FeED. R
CRM P. 12(e). Were factual issues are involved in determ ning
a notion, the court nust state its essential findings on the
record. 1d. Pinkstaff has failed to identify any notion raising
factual issues upon which the court failed to rule.

In his brief, Pinkstaff nentions only eight notions that the
district court allegedly failed to address. W need not attenpt

to identify the other five notions. See Brinkmann v. Abner, 813

F.2d 744, 748 (5th Cr. 1987) (refusing to raise and di scuss | egal
issues that appellant failed to assert). The district court
deni ed several of the notions that Pinkstaff alleges it failed to
addr ess. Hs notion to dismss for lack of subject matter
jurisdiction was denied on March 3, 1992. Hi s notion to quash the
i ndi ctment was deni ed on August 21, 1992, as was his "demand" that
the indictnent be vacated or a show cause hearing be held.
Pi nkstaff's May 11, 1992, "Demand for Declarations of [the]
Court's Immunity and Inpartiality" is repetitive, as the court had
rul ed agai nst himon the substantive issues raised in this notion
on My 8, 1992. Pinkstaff's "Notice of Wnt of Statutory
Jurisdiction," filed May 22, 1992, also is repetitive. The court
denied a simlar notion on March 3, 1992. Pinkstaff has pointed

to no authority that would require that the court continue to rule



on duplicative notions.

The record does not contain rulings on three of the notions
identified by Pinkstaff. Those notions are a "demand" that the
court hold hearings on all notions; a notion that the court issue
witten orders supported by findings of fact and concl usions of
law to confirmoral orders given during the May 22, 1992, docket
call; and a notion to disclose the nane of a United States Marshal
who all egedly assaulted Pinkstaff during a court appearance.

The court was not required to hold hearings and i ssue witten
orders on all of Pinkstaff's notions. The name of the United
States Marshal was irrelevant to Pinkstaff's crimnal trial. W
find that the district court's failure to rule on these three
nmoti ons constituted, at nost, harnmless error. See FED. R CRM P.
52(a) (any error, defect, irregularity or variance that does not

af fect substantial rights shall be disregarded).

VI,

Pi nkstaff argues that the indictnment was i nsufficient because
it did not cite a statute that requires that he pay incone tax.
An indictnment is sufficient if it contains the elenents of the
charged offense, fairly inforns the defendant of the charges
agai nst him and enables himto raise a double jeopardy defense to

future prosecutions for the sane offense. United States V.

Hagnmann, 950 F.2d 175, 183 (5th Gr. 1991), cert. denied, 113

S. Ct. 108 (1992).

Section 7201 of the Internal Revenue Code provides for the



fining or inprisonment of "[a]ny person who willfully attenpts in
any manner to evade or defeat any tax inposed by this title or the
paynment thereof . . . ." 26 U S. C. 8§ 7201 (1989). Wth regard to
each count, the indictnent alleged that, in violation of
section 7201, Pinkstaff had received a specific anobunt of taxable
i nconme upon which a specific anpbunt of tax was due; that he was
aware that he owed the tax; and that he wllfully had attenpted to
evade the tax by failing to file a return.! W conclude that the

i ndi ctnent was sufficient. See United States v. WIllians, 928

F.2d 145, 147-48 (5th Cr.) (rejecting appellant's argunent that
simlar indictnent was defective), cert. denied, 112 S. C. 58

(1991).

Pinkstaff's assertions that the governnent failed to prove
that he is a "taxpayer" and that he is liable to pay incone tax
are frivol ous. A defendant's disagreenment with the validity of
the incone tax | aws does not authorize himto "ignore the duties
i nposed upon him by the Internal Revenue Code" w thout risking
crimnal prosecution. Cheek v. United States, 498 U S. 192, 206
(1991).

VII.
Pinkstaff raises a nunber of <challenges to the jury
instructions, arguing that they wongly shifted the burden of
proof and required that the jury find him guilty. A district

court has broad discretion in fashioning instructions. W review

! The indictrment also alleged other affirmative acts of evasion.

8



challenges to jury instructions under an abuse of discretion

st andar d. United States v. Robins, 978 F.2d 881, 884 (5th Cr.

1992); United States v. Johnson, 872 F.2d 612, 621-22 (5th Gr.

1989) .

A

The district court instructed the jury that "the Governnent
must prove beyond a reasonable doubt that the |aw i nposed a duty
on Al exander Russell Pinkstaff, to an file inconme tax return and
pay incone taxes, and that Al exander Russell Pinkstaff knew of
this duty, and that he voluntarily and intentionally viol ated that
duty." Pi nkstaff, who does not accept that he has a statutory
obligation to file incone tax returns and pay incone taxes, argues
that this instruction was incorrect because he was not charged
with willful failure to file a return and because the instruction
presunes that he has an obligation to file returns and pay taxes.

WIllful failure to file an incone tax return is a |esser

i ncluded offense of felony tax evasion. United States v. Doyle,

956 F.2d 73, 74-75 (5th Gr. 1992); see 26 U S C. 88 7201
(providing for fine and inprisonnent for attenpt to evade or
defeat tax), 7203 (providing for fine and i nprisonnment for w il ful
failure to file return, supply information, or pay tax).
Pinkstaff's unsupported contention that he has no statutory duty
to file returns and pay taxes is frivolous. W conclude that the
court's instruction was not an abuse of discretion. See Doyl e,

956 F.2d at 75 (willful ness requires governnent to prove that |aw



i nposed duty on defendant and that defendant knew of this duty and
voluntarily and intentionally violated that duty) (quoting Cheek,

498 U.S. at 201).

B
Pi nkstaff further urges that the use of "legal tax |anguage"
inthe jury instructions created a presunption that he had a duty
to file a tax return and inplied that he had a tax liability.

Specifically, he objects to the court's use of the follow ng

phr ases: "tax obligation," "gross incone," "taxable incone,"
"additional tax," "particular tax vyear," "inconme which was
taxabl e," and "nunber of all owances or exenptions." Pinkstaff has

pointed to no legal authority to support his contention that the
court's use of these "tax terns" created an inproper presunption

for the jury. W therefore reject this conclusional argunent.

C.
Pinkstaff also suggests that the jury instructions on
W llfulness and intent wongly shifted the burden of proof. The
court instructed the jury that "[a]s a general rule it 1is
reasonable to infer that a person ordinarily intends all the
natural and probabl e consequences of his acts know ngly done or
knowi ngly omtted . . . ." This instruction was wthin the "broad

di scretion" of the court. Robins, 978 F.2d at 884: see also

United States v. Mwye, 951 F.2d 59, 62-63 (5th Gr. 1992)

(rejecting challenge to al nost identical instruction).

10



D.

Finally, Pinkstaff urges that the court's instruction that it
is "reasonable” to infer that a person intends the consequences of
his actions confused the jury as to the neaning of a "reasonable
doubt." He argues that this instruction may have msled the jury
into thinking that a "reasonable juror”™ would have found him
guilty. The jury instruction concerning intent correctly stated

the law in this circuit. See Myye, 951 F.2d at 62-63; United

States v. Gaham 858 F.2d 986, 992 (5th Cr. 1988), cert. denied,
489 U. S. 1020 (1989). W reject Pinkstaff's "effort to base error
on abstract semantics,”" as we find that the district court

"expounded the | aw accurately and conscientiously.”" United States

v. Hunt, 794 F.2d 1095, 1101 (5th Cr. 1986).

VI,

Finally, Pinkstaff argues that his conviction is invalid
because the governnent failed to prove an affirmative act of tax
evasion. In order to obtain a conviction for felony tax evasion
pursuant to 26 US C § 7201, the governnent nust prove
w || ful ness, the existence of a tax deficiency, and an affirmative
act constituting an evasion or attenpted evasion of the tax.
Doyl e, 956 F.2d at 74.

Wth regard to each count, the indictnent alleged, and the
governnent proved at trial, the followng affirmative acts: That
in Cctober 1984, Pinkstaff filed with his enployer a Form W4

claimng fourteen exenptions; that in Cctober 1985, he filed with

11



his enployer a Form W4 claimng that he was exenpt from taxes;
and that starting in the fall of 1985, he began to cash his salary
checks rather than deposit themin his checking account. Counts |
and Il also alleged, and the governnent proved, that Pinkstaff
refused to give his social security nunber when he opened a bank
account in the fall of 1985.

It is not necessary for us to consider Pinkstaff's contention
that he did not violate any |aw by cashing his salary checks and
failing to give his social security nunber or his claimthat his
signature on the 1985 Form W4 was invalid. The 1984 Form W4
claimng excessive exenptions filed by Pinkstaff was an
affirmative act of tax evasion to support each count. See
Wllians, 928 F.2d at 148-49 (filing of fraudulent Form W4 is
continuing affirmative act for each tax year that formremains in
effect).

During the years in question, Pinkstaff's enployer wthheld
taxes from his salary based upon the 1984 Form W4. Pinkstaff's
argunent that charges based upon this form are tinme-barred is
i ncorrect. Wen no tax return is filed, the statute of
limtations for a prosecution under section 7201 begins to accrue
on the day the return was due. WIllians, 928 F.2d at 149.

AFFI RVED.
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