IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5710
Conf er ence Cal endar

REG NALD |. BAI LEY,
Pl ai ntiff-Appellant,
vVer sus
NORTH EAST | NDEPENDENT SCHOOL DI STRI CT,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Western District of Texas
USDC No. SA-91-CV-649

(Novenber 1, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Reginald |. Bailey filed a 8 1983 action based on events
occurring in July 1990 at the Virgil T. Blossom Pool run by the
Nort h East | ndependent School District. The nagistrate judge
granted Bailey |l eave to proceed in forma pauperis and pursuant to
t he defendants' notion ordered Bailey to conplete a questionnaire
in an attenpt to get a nore definite statenent of his claim

Bai |l ey did not answer the questionnaire. The magistrate judge

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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then ordered himto file an answer to the questionnaire and to
explain to the court why he had failed to conply with the earlier
order. In response to this order, Bailey filed a notice of
appeal claimng that the nagistrate judge was not inpartial and
conpl aining that the questionnaire was violative of his
constitutional rights. The nmagistrate judge refused to recuse
hi mrsel f as Bail ey had not shown any basis for such action and
again ordered Bailey to answer the questionnaire. Bailey did not
and the defendants noved to dismss Bailey's suit for failure to
conply with the orders of the court. The magi strate judge then
i ssued a nmenorandum and recommended that the case be di sm ssed
wth prejudice for failure to prosecute pursuant to Fed. R G v.
P. 41(b). The district court agreed.

This Court views "dismssal with prejudice for failure to
prosecute [as] an extrene sanction which is to be used only when
the "plaintiff's conduct has threatened the integrity of the
judicial process [in a way which] |eav[es] the court no choice

but to deny that plaintiff its benefits.'" MNeal v. Papasan,

842 F.2d 787, 790 (5th Cr. 1988) (quoting Rogers v. Kroger Co.

669 F.2d 317, 321 (5th Gr. 1982)). The Court went on to state
that a district court would abuse its discretion in entering such
a dismssal unless "a particular case discloses both (1) a clear
record of delay or contumaci ous conduct by the plaintiff, and (2)
that a | esser sanction would not better serve the best interests
of justice." |d.

In this case, both circunstances exist. First, there is no

ot her apparent sanction that woul d have any effect on Bail ey.
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| nposing a fine would be futile because Bailey is proceeding as a
pauper. Inposing a termof jail tinme would be ineffective
because Bailey is already in custody for sone other reason.
Also, it is certain that an adnonition fromthe court woul d be
usel ess because Bailey has three tinmes ignored the advisory
orders of the magistrate judge. As a result, no sanction but
dism ssal with prejudice would nmake any difference to Bail ey.

Second, the record is replete with Bailey's delay tactics
and contunmaci ous conduct. Over the course of these proceedi ngs
Bail ey has thrice refused to conply with the nagistrate judge's
order that he answer these questions. Bailey has gone so far as
to call the magistrate judge's actions "dilatory, burdensone,
[and] friv[o]lous." Bailey has also made a totally basel ess
request that the magi strate judge recuse hinself based on

unfavorable rulings in other cases. See Davis v. Board of School

Commi ssioners of Mbile County, 517 F.2d 1044, 1051 (5th Cr

1975), cert. denied, 425 U S. 944 (1976).

Taken together, the above acts denonstrate that Bail ey has
not hi ng but contenpt for the judicial process and the district
court was justified in refusing to allow Bailey to continue to
abuse the system Additionally, the nmagistrate judge and the
district court did not act rashly in this matter, but gave Bail ey
three chances to pursue his claim The dismssal with prejudice
was warranted. Bailey is cautioned that if he persists in filing
frivol ous actions, the full panoply of sanctions, including
contenpt of court, will be brought to bear.

AFFI RVED.



