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Before PCOLI TZ, Chief Judge, KING and BARKSDALE, Circuit Judges.
PER CURI AM ~

Philip Aivier appeals the Rule 12(b)(2) dismssal of his
section 1983 cl ai ns agai nst the University of Texas SystemBoard of

Regents. Finding AQivier's appeal wthout nerit, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Aivier's claimis based upon the denial of his tenure as a
faculty nmenber in the graduate el ectrical engineering program at
the University of Texas at San Antonio. Qdivier filed suit against
the University of Texas System the University of Texas at San
Antonio, and the University System Board of Regents in their
official capacities. The district court dism ssed the suit based
upon the defendants' immunity wunder the eleventh anendnent.

Aivier tinely appeals only the dism ssal of the Board.

Anal ysi s

Aivier asserts that the Board of Regents and its nenbers in
their official capacities are not entitled to el eventh anendnent
imunity. Wthout doubt, the el eventh anendnent forbids suits in
federal court by private parties against a state, state agency, or
departnent unless the state expressly consents to such suit.?
"This jurisdictional bar applies regardless of the nature of the
relief sought."?

An action against the Board as an entity would be barred by
the el eventh anendnent because the Board is an agency of the State

of Texas.® Qivier's conplaint states that the nmenbers of the

. Pennhurst State School & Hosp. v. Halderman, 465 U. S. 89
(1984).
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3 See United Carolina Bank v. Bd. of Regents of Stephen F
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Board of Regents are sued in their official capacity. Service of
process was nmade only on the chairman of the Board, no other Board
menber was served. From this, and the pleadings, we can only
conclude that the plaintiff has not sued any of the regents
i ndi vidually.*

El eventh anendnent sovereign imunity applies to actions
against a state official if "the state is the real, substantia
party in interest,"® and any recovery will conme fromthe state.®
O ficial capacity suits are considered "in all respects other than
name, to be treated as a suit against the entity. It is not a suit
against the official personally, for the real party ininterest is
the entity."’” Thus, the suit against the nmenbers of the Board in
their official capacities is to be treated as a suit against the

Board, subject to the sovereign immunity possessed by the Board,

Wnen's University, 728 F.2d 714 (5th Gr. 1984). divier does not
appear to dispute that the Board of Regents, as an entity, is a
state departnment or agency.

4 See Fed.R Giv.P. 4(d)(1), (6).

5 Ford Motor Co. v. Departnent of Treasury of Indiana, 323
U S. 459, 464 (1945).

6 United Carolina Bank; Edel mn v. Jordan, 415 U.S. 651
(1974).

! Kentucky v. Graham 473 U.S. 159, 166 (1985) (enphasis in
original).



gua Board.® Suits against the regents in their official capacity
are barred by the el eventh anendnent.

Aivier contends that the State of Texas waives sovereign
immunity in section 104.001 of the Texas Gvil Practice and
Renedi es Code. Section 104.001 provides that state officials sued
in their official capacity are entitled to indemity from the
st ate. H's reliance on this statute is m spl aced. He fails to
note that section 104. 008 expressly provides that "[t]his chapter
does not wai ve a defense, immunity, or jurisdictional bar avail abl e
to the state or its officers, enployees, or contractors."”

AQivier contends that Hafer v. Mlo® altered the Suprene
Court's eleventh anendnent analysis and renoved "the eleventh
anmendnent imunity from state officials acting in their official
capacity thus allowing themto be sued individually." H s reliance
on Hafer is msplaced. In Hafer the Court specifically
di stingui shed between suits against state officials in their

official capacities and in their personal capacities.!® \Wereas the

8 I d. O ficial capacity suits for prospective relief,
however, are not treated as actions against the state. See
Ex Parte Young, 209 U. S. 123 (1908). "The essential ingredients of
the Ex Parte Young doctrine are that a suit nust be brought agai nst
i ndi vidual persons in their official capacities as agents of the
state and the relief sought nust be declaratory or injunctive in
nature and prospective in effect." Saltz v. Tennessee Dept. of
Enmpl oynent Security, 976 F.2d 966, 968 (5th Cr. 1992). divier
does not assert on appeal that he seeks prospective relief fromthe
Board nmenbers.

o 116 L. Ed.2d 301 (1991).

10 Id. at 309-311.



el event h anendnent is a bar to the forner, ! "the El event h Anendnent
does not erect a barrier against suits to inpose 'individual and
personal liability' on state officials wunder section 1983."?"
Adivier, however, has sued the Board nenbers only in their officia
capacities.

Finally, divier suggests that in Doe v. Taylor |ndependent
School District!® we recently recognized a public policy exception
to el eventh anendnent inmunity. This is a gross m sunderstandi ng
of Doe v. Taylor. At issue in that case was whether a schoo

princi pal and superintendent were entitled toqualifiedimunity --

not immunity under the eleventh anendnent. Jdivier also points to

[ T]he distinction between official-capacity suits and
i ndi vi dual -capacity suits is nore than "a nere pl eadi ng
devi ce. " State officers sued for damages in their
official capacity are not "persons" for purposes of the
suit because they assune the identity of the governnent
that enploys them By contrast, officers sued in their
personal capacity conme to court as individuals. A
governnent official in the role of personal-capacity
defendant thus fits confortably within the statutory term
"person."

Il v. Mchigan Dept. of State Police, 491 U S
1989)).

ld. at 310 (citing W
58, 105 L.Ed.2d 45 (
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13 975 F.2d 137 (5th Gir. 1992), cert. denied, 122 L.Ed.2d
371 (1993).




Board of Regents v. Roth' and Perry v. Sindermann!® for the
proposition that a federal court may exercise jurisdiction over a
state board of regents on a section 1983 claim Again he cites
cases which are inapposite; neither case addresses eleventh
anmendnent immunity and, thus, offer no support for his position.
The district court conmtted no error in dismssing Aivier's
clains against the Board of Regents in its official capacity. For
the foregoing reasons, the judgnent of the district court is

AFF| RMED.
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