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PER CURI AM *

Appel | ant Rodriguez was sentenced to 14 years
inprisonment as a career offender after he was arrested for
attenpting to sell .133 grans of cocaine to an undercover officer
in San Antonio, Texas. On appeal, he contends that the district

court erred in failing to acknow edge that he could receive a

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



downwar d departure for his "mnor role" inthe offense. W find no
error and affirm

From the colloquy at sentencing, it is far from clear
that the district court felt hinself legally unable to grant an
adj ustnent to career offender status for a mnor participant in a
drug crinme. Nevertheless, even if Judge Prado m sunderstood the
scope of the Guidelines, no reversible error occurred in this case.
Whet her or not the court had legal authority to depart downward on
t he basis urged by appellant, there was no factual reason for doing
so on this record. The presentence report indicates that when
Rodri guez approached the undercover officer, he asked the officer
what he needed, and upon being given an order for two "dinmes of

soda," Rodriguez stated that he was on his way to get sone cocai ne
and woul d obtain sone for the officer if he could have a ride. The
of ficer drove Rodriguez to a nearby residence and gave him sone
nmoney. Rodriguez went inside the residence and returned with two
packages of <cocaine, which he gave to the officer. G ven
Rodri guez' aggressive role in carrying out this transaction, smal

as it was, there would be no basis to characterize himas a m nor
participant. The case he cites is distinguishable, because there,
the court sinply said that a downward departure is legally
perm ssible; the court then remanded for a determ nation whether

the defendant could receive such a departure in the particular

case. United States v. Bierley, 922 f.2d 1061 (3d Gr. 1990).




Because there was no ground to award a departure, even if
one i s arquendo perm ssible, the judgnent and sentence of the trial

court are AFFI RVED



