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Before POLI TZ, Chief Judge, DUHE and DeMOSS, Circuit Judges.
POLI TZ, Chief Judge:”’
Donald N. Null, Jr. appeals the | ack of personal jurisdiction

di sm ssal of his usury lawconplaint. W find no error and affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Nul |, a Texas resident, responded to an ad in the nationally

circulated Hemming's Motor News. He tel ephoned M dbanc, Inc.

Fi nancial Services Corporation and FFMMT, Inc. at their Chio
of fices to inquire about financing the purchase of a 1963 Corvette
| ocated in Arizona. M dbanc and FMMI are Ohi o corporations which
provi de financing for the purchase or | ease of antique and cl assic
cars. They proposed that FMMI woul d purchase the vehicle with a
| oan provided by Bank One of Col unbus, N. A and lease it for five
years to Null, who would guarantee paynent thereafter of the
vehicle's "endi ng val ue."

M dbanc and FMMI' mailed Null the financing docunents,
including a |l ease with an Chi o choi ce-of -1 aw clause. Null executed
the docunents in Texas and returned themto Chio. FMMI purchased
the car which was then delivered to Null in Texas where he operated
and maintained it.

Approxi mately two years later, Null inquired about the payoff
bal ance. Learning that he owed only $1,300 less than the sum
originally borrowed, despite nonthly paynents of $505, Null ceased
paynments and sued M dbanc and FMMI in Texas state court for
vi ol ation of Texas usury | aws. Defendants renoved to federal court
and sought dismssal under Fed. RCv.P. 12(b)(2) for Ilack of
personal jurisdiction. The district court agreed and di sm ssed t he

case. Null tinely appeal ed.



Anal ysi s

Federal courts may exercise jurisdiction over nonresident
defendants served out of state only if the nonresidents are
anenable to service of process under the forum state's |ong-arm
statute, and the assertion of jurisdiction conports with the
fourteent h anendnent due process clause. Here, these two inquiries
mer ge because the Texas | ong-armstatute authorizes the exercise of
jurisdiction to the full extent of the due process clause.!?

Due process permts the exercise of jurisdictionif: (1) the
nonr esi dent defendant has sufficient mninum contacts with the
forumstate to indicate that it purposefully availed itself "of the
privilege of conducting activities within the forum[s]tate,"? and
(2) the exercise of jurisdiction does not offend traditional
notions of fair play and substantial justice.® Mninmm contacts
may give rise to specific jurisdiction when the litigation results
from injuries that arise out of or relate to these contacts.

O herwi se, nore extensive contacts, generally characterized as

“continuous and systematic," are required to support general

. Jones v. Petty-Ray Geophysical Geosource, Inc., 954 F.2d
1061 (5th Gr.), cert. denied, us. , 113 S.Ct. 193
(1992).

2 Burger King Corp. v. Rudzewicz, 471 U S. 462, 475, 105
S.C. 2174, 85 L.Ed.2d 528 (1985), quoting Hanson v. Denckla, 357
U S 235 253, 78 S.C. 1228, 2 L.Ed.2d 1283 (1958).

3 ld.; Jones.



jurisdiction.* To defeat a challenge to personal jurisdiction
decided prior to trial, the plaintiff need only make a prinma facie
showing.®> Null has failed to do so.

The theory of general jurisdiction is not applicable in this
case. M dbanc and FMMI own no property in Texas and have no
of fices, agents, or enployees there. Defendants' advertising in a
publication with national circulation does not support a findi ng of
general jurisdiction.® Their total of 15 Texas custoners indicates
at best sporadic contacts with the forumstate.’” Null argues that
def endants owned the cars of these 15 custoners, assum ng the sane
financing arrangenents as his own. Accepting this assunption
arguendo, defendants' ownership of the carsis nerely incidental to
the financing arrangenents and hence no nore sufficient to support
general jurisdiction than the financing arrangenents thensel ves.
Nul | has not denobnstrated continuous or systematic contacts.

Nor does specific jurisdiction lie. Null's claimarises out
of defendants' contacts wth him in Texas. These contacts,

however, do not indicate that defendants purposefully availed

4 Burger King; Dalton v. R& WMarine, Inc., 897 F.2d 1359
(5th Gr. 1990).

5 Dal t on.

6 Bearry v. Beech Aircraft Corp., 818 F.2d 370 (5th Cr.
1987) .

! See Asarco, Inc. v. Genara, Ltd., 912 F.2d 784 (5th Cr
1990) .



thensel ves of the privilege of doing business in Texas. |ndeed,
def endants' only contact with Texas was their agreenent to provide
financing to a Texas resident. Like a contract, a financing
arrangenent in itself does not establish sufficient m ninmum
contacts.® Nor do comunications |leading up to the agreenent.?
Null invites our attention to his perfornmance of |ease terns
related to the operation and nmaintenance of the car in Texas.
These activities, however, constitute unilateral parti al
performance by Null, not purposeful activities by the defendants in
Texas.® Wiile relevant, the fact of national advertising alone
cannot establish specific jurisdiction.* Mlitating against the
exercise of jurisdiction in Texas are the situs of the paynents,
whi ch were made in Chio, and the choice of Chio |law, as enbodied in
t he | ease. 12

The lack of mninmm contacts precludes the assertion of

personal jurisdiction. W need not address the second prong of the

8 Burger King; Savin v. Ranier, 898 F.2d 304 (2d Cir.
1990) .

o Stuart v. Spademan, 772 F.2d 1185 (5th Cir. 1985);
Hydr oki netics, Inc. v. Al aska Mechanical, Inc., 700 F.2d 1026 (5th
Cir. 1983), cert. denied, 466 U S. 962 (1984).

10 Jones; Hydrokinetics; Barnstone v. Congregati on Am Echad,
574 F.2d 286 (5th Cr. 1978).

1 Growden v. Ed Bow i n and Associates, Inc., 733 F.2d 1149
(5th Gir. 1984).

12 Burger King; Jones.



jurisdictional analysis. Personal jurisdiction over the defendants
i s | acking.

The judgnent of the district court is AFFI RVED



