IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5616
Summary Cal endar

UNI TED STATES OF AMERI CA
and
BRI AN L. BESFER, Internal Revenue Agent,
Plaintiffs,
UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,
VERSUS
GECRCE FAHEY, JR.,
I ndi vidually and as O ficer of Inverworld Ltd.
and as President of Inverworld Hol dings, Inc.,
and Its Subsidiaries,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA 91 CV 1026)

(Novenber 24, 1992)
Before PCOLI TZ, Chief Judge, SM TH and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’
The United States appeals the district court's denial of a

petition to enforce an Internal Revenue Service ("IRS") summons

" Local Rule 47.5.1 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of essi on. " Pursuant to that rule, the court has determ ned
that this opinion should not be published.



requested pursuant to 26 U S.C § 7602. Concl uding that the
district court utilized the appropriate standard in evaluating

t he evidence, we affirm

l.
The I RS was conducting an investigation into the federal tax

liabilities of Inverworld Ltd. for cal endar years 1987, 1988, and

1989, and into such liabilities of I nverworld Ltd.'s
subsidiaries, which are Inverwrld Holdings, Inverworld, Inc.,
and Inverworld Securities, Inc. I nverworld Ltd. is a Caynman

| sl ands business that is a financial services firmand investnent
advi sor for investors who are not citizens of, nor reside in, the
United States.

The IRS issued the summons in question to George Fahey, Jr.,
an officer of the subject conpanies. He provided sonme of the
information but failed to tender a list of clients, including
their addresses, telephone nunbers, and other such basic
i nformati on.

Fahey initially opposed enforcenent of the sunmmons on
several grounds but dropped all grounds except that of the
rel evance of the requested infornmation. Following a full bench

trial on the nerits, the district court deni ed enforcenent.

.
The governnent presents only one issue on appeal which,

inportantly, it states as foll ows:



The District Court refused to enforce an Internal
Revenue Service summons because the information sought
was not "necessary" to t he wi t hhol di ng t ax
i nvestigation of Inverworld Ltd. (since an alternative
tax could be inposed) and because it was not
"necessary” to consider the source of the funds
invested by Inverworld Ltd. for the incone tax
i nvesti gati on. The Suprenme Court's well-established
criteria, however, requires a court to enforce a
summons if the information sought "may be relevant” to
the determnation of a tax. The issue presented is
whet her the District Court erred in refusing to enforce
the sunmmons on the basis of "necessity" rather than
"rel evance" to the IRS s tax investigation.

The governnent is correct in asserting that the proper test is

whet her the requested information is "relevant." See United

States v. Powell, 379 U S. 48, 57-58 (1965). The governnent is,

at best, sadly in error, and at worst, disingenuous, however, in
representing to this court that the district court applied the
wong standard and asked whether the called-for data was
"necessary" to the tax investigation.

The district court issued its opinion from the bench. I n
that opinion, the court made it plain, nunerous tines, that
rel evance, not necessity, was the test it was applying. The

court states, inter alia, the follow ng:

.. . [T]he Court is going to rule that the nanes
and addresses of the clients of Inverworld are not
relevant to the investigation to establish the tax
liability of Inverworld.

The Section 7602 . . . gives the [IRS] authority
to exam ne any books, papers, records or other data
which mght be relevant or material to determ ne the
tax liability . . . . [T]he IRS nmust show . . . that
the inquiry [may] be relevant to that purpose . :

. . . The only requirenent at issue here today is
the issue of the relevancy of the client identity in
the formof the nanmes and addresses of the clients that
do business with Inverworld.
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The Court finds that this information is not
rel evant because it has no bearing on the w thhol ding
tax liability of Inverworld for the years that are in

questi on. .. . Under these circunstances the
information that's sought IS not rel evant to
determning the tax liability of the taxpayer in this
case.

Accordingly, the Court finds that the respondent
has nmet his burden to show that Itens E and F are not
relevant to the [IRS] investigation of Inverworld s tax
liability. Petition to enforce the summons is denied
and the case is dismssed, | guess. [Enphasis added.]
Governnent counsel then pressed the court to nake further
findi ngs regardi ng what the governnent called the "source issue."
In the course of the colloquy that follows, governnent counse
acknowl edged that he knew the court had applied the relevancy
standard: The attorney stated, "I do ask the Court to reconsider
its determnation that it's not relevant on the w thholding
i ssue, also." (Enphasis added.) The court then made its fina

statenent, as foll ows:

VWll, the Court's ruling will remain as | said. " m
not going to address the source issue. | don't think
it's necessary. | don't think that the nanme of the

clients of Inverworld is necessary for the audit for

tax purposes of Inverworld and the request by the [IRS]

for that information wll be denied and | won't be

maki ng any further findings with regard to the source

i ssue. [Enphasis added.]
The court then issued a witten order stating that it had
"determ ned that the client names and addresses are not relevant
to the investigation of the tax liability of Respondents.™
(Enphasi s added.)

From the foregoing, which includes a sole use of the word
"necessary," the governnent argues that the district court
applied a standard of "necessity" rather than "rel evance." No
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reasonable interpretation of the court's statenents could
possi bly reach that concl usion. It is msleading and i nproper
for the governnent so to represent the record before this court.
Accordingly, as to the only issue listed in the governnent's
brief on appeal, i.e., "whether the D strict Court erred in
refusing to enforce the summbns on the basis of "necessity"
rather than "relevance" to the IRS s tax investigation," the
answer is in the negative, as the district court plainly and
unequi vocal |y enpl oyed the "rel evance" standard. Appl yi ng that
standard, the court found that, based upon the limted evidence
presented through the governnent's only wtness, relevance was
not shown. Based upon the record in this case, we find no error,

and accordingly the judgment of the district court is AFFI RVED.?

L Qur affirmance is based upon the limted question presented
by this appeal and upon the specific record in this case. W
intimate no view, as a matter of law, as to whether client
information may be obtained through the use of summbnses in
regard to other entities and business activities simlar to those
involved in this case.



