IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5604
Summary Cal endar

LARRY J. CULLUM
Pl ai ntiff-Appellant,
V.
ATTORNEY GENERAL OF USA, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-91- CVv-1263)

(Sept enber 22, 1993)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.”’
EDITH H JONES, G rcuit Judge:

Larry CQullumfiled a civil rights suit against several
federal and state officials and agencies alleging that his property
was seized and that he was arrested and convicted in violation of

his constitutional rights.?

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

. The suit was originally filed in the federal district
court in the District of Colunbia. However, the D.C. court
determ ned that the suit was filed in an inproper venue and
transferred the case to the Texas district court.



After nost of the defendants filed notions to dism ss or
for summary judgnents, the nmgistrate judge issued a report,
recommendi ng di sm ssal of the clai ns agai nst the federal defendants
and the Freestone County Sheriff's Ofice with prejudice, and
dismssal of the clains against the Texas defendants w thout
prejudice. The district court adopted the recomendati on of the
magi strate judge and di sm ssed the conplaint. W affirm

Cul lumwas charged in a federal grand jury indictnment on
June 13, 1989, with conspiracy to distribute nethanphetam ne, seven
counts of manufacturing phenyl acetone, and two counts of filing
false tax returns. Cul l um was subsequently convicted on all
charges followng a jury trial, and the conviction was affirnmed on
appeal , although the case was remanded for resentencing on the tax

char ges. US v. Devine, 934 F.2d 1325, 1329, 1348 (5th Cr.

1991), cert. denied, 112 S. C. 1197 (1992). Cul lum s property

used to manufacture and distribute drugs was forfeited.

Cul lum argues that the district court authorized the
seizure of his property pursuant to its "international maritine
jurisdiction,” and that this was i nproper because the case did not
involve a maritime contract. The district courts have original and
exclusive jurisdiction of any action or proceeding for the
enforcenent of a forfeiture incurred under any Act of Congress. 28
US C § 1355. Congress has authorized the forfeiture of rea
property used to facilitate the comm ssion of a violation of Title
21, which deals with the control and prevention of drug abuse

crinmes, 21 U S.C 8§ 881(a)(7), and Cullum has been convicted of



using his property to facilitate a drug manufacturing process in

violation of 21 U S.C. 8 841(a)(1). US. v. Devine, 934 F.2d at

1331. W reject Cullum s asserted jurisdictional error.

Cul  um next argues that he was entitled to a jury trial
on the issue whether the Attorney General failed to renove a
prescription drug fromthe controlled substance list, resulting in
the unl awful seizure of his property. A plaintiff may have a cause

of action for danmages agai nst a federal official who is responsible

for injuring a constitutionally protected interest. Bivens v. Six

Unknown Naned Agents of the Federal Bureau of Narcotics, 403 U.S.

388, 91 S. Ct. 1999, 29 L.Ed.2d 619 (1971). In order to maintain
the Bivens action, the plaintiff nust first denonstrate a viol ation

of his constitutional rights. Garcia v. U S., 666 F.2d 960, 962

(5th Gr.), cert. denied, 459 U S. 832 (1982).

Cul  umhas not all eged howthe Attorney General's failure
to renove an unspecified non-prescription drug fromthe controlled
substance list resulted in a violation of his constitutional
rights. Further, the wvalidity of +the reclassification of

control | ed substances by the Attorney General has been consistently

affirmed by this court. US v. Daniel, 813 F.2d 661, 662 (5th
Cir. 1987). The district court did not err in dismssing the claim
against the U S. Attorney CGeneral.

Cul um contends that the district court erred in not
granting his sunmary judgnent filed in the District of Colunbia on
Novenber 22, 1991, because the defendants had not filed a response

in the case. The record does not reflect that Cullunis noti on was



properly filed in the district court record. The record contains
an undated letter to the Clerk of Court of the Texas District Court
filed on January 27, 1992, asking for consideration of a "default
judgnment” that Cullum contended he filed in Washington, D.C. on
Novenber 22. Attached to the letter is a docunent entitled
"Request to Enter Summary Judgnent" requesting a judgnent agai nst
the defendants in the anmount of $24,000,000 because of the
defendants' failure to respond to the conplaint. Also attached was
anot her docunent entitled "Demand for Due Process of Vitiation of
Motion by Unqualified Parties.”

The district court ordered the pleadings struck because
Callum did not provide the necessary nunber of copies, the
docunents did not contain a certificate of service, and sone of the
pl eadi ngs did not contain the style and cause nunber of the case.
Cul lum again attenpted to file a copy of his summary judgnent
pl eading, along with various other docunents, but the docunents
were found again to be deficient in the manner in which they were
filed and were struck by the district court. Furthernore, the
district court granted the defendants an extension of tinme in which
to plead. Cullum s argunent is without nerit.

Cul um s next argunent, which the state characterized as

"unintelligible," is best stated in Cullums owm words: "Plaintiff
i nvoked Article I'll jurisdiction for judicial review and | X and X
Amendnent reserved rights. Lower court acted as Article | tribunal

wth a single Article 11l judge with international flags stil



controlling courtroomunder |aw of flags in adm nistrative court."
We think the allegation speaks for itself.

Finally, Cullum argues that the district «court's
di sm ssal unconstitutionally deprived himof his right to trial by
jury. The Federal Rules of G vil Procedure authorize the di sm ssal
of clainms by the district courts pursuant to Fed. R Civ. P
12(b)(6) and Fed. R Civ. P. 56(c). Cullumcannot conpl ain because
he did not receive a jury trial if the district court correctly
concluded that Cullum failed to state a claim against the

def endants or that summary judgnent was appropriate. Reynolds v.

Ceorgia, 640 F.2d 702, 707 (5th Gr. Unit B), cert. denied, 454

U S. 865 (1981).

Cullums brief disputes only the district court's
dismssal of the U S Attorney, which, as discussed above, is
W thout nerit. Al t hough briefs of pro se appellants are to be
liberally construed, sone analysis of the issues is necessary to
preserve the issues, or the issues will be considered waived

Price f. Digital Equipnment Corporation, 846 F.2d 1026, 1027 (5th

Cir. 1988). Cullum has waived his right to dispute the district
court's ruling and cannot conplain because he did not receive a
jury trial

Cullumfiled a notion seeking to enjoin the sale of the
forfeited property. CQullumfiled a simlar notion in the district
court, but the district court struck the pleading fromthe record
because the manner in which the pleading was filed was deficient.

Cul  um has not expl ai ned why he did not further pursue the issue in



the district court. The notion before this Court shoul d be deni ed.
Fed. R App. P. 8 (application for an order granting an injunc-
tion during the pendency of an appeal nust ordinarily be nmade in
the first instance in the district court.) W also deny Cullunms
nmoti on for appointed counsel.

For the assigned reasons, the district court's judgnent

i s AFFI RMVED.



