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Before POLITZ, Chief Judge, H G3d NBOTHAM and DeMOSS, Circuit
Judges.

POLI TZ, Chief Judge:”’

Convicted on a guilty plea of distribution of LSD, 21 U S. C
8§ 841(a)(1), and sentenced to 85 nonths inprisonnent, Stephen A
Gage withdrew his direct appeal and filed the instant pro se

28 U.S.C. § 2255 nmotion. The district court accepted the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



recommendations of a magistrate judge and denied relief. e
affirm

Gage made two sal es of LSD to an undercover Arny investi gator,
conveyi ng 150 doses for $300 on February 8, 1991 and five days
later selling 600 doses for $1050. On the second occasion he was
arrested by civilian police. At the tinme of his arrest his vehicle
contai ned nearly 150 nore doses of the contraband.

Gage's notion seeks relief on four bases: i neffective
assi stance of counsel , involuntary guilty plea, I npr oper
i nvol venent of the mlitary, and breach of his plea agreenent. W
find no clai mpersuasive.

1. | neffecti ve assi stance.

Gage contends that his counsel, the federal public defender,
failed to interview wtnesses, arrived at his rearraignnent
unprepared for trial, and incorrectly advised that his prior drug
possessi on would be adm ssible if he pled entrapnent.

To denonstrate i neffective assi stance Gage nust show bot h t hat
his counsel's performance was deficient and that the deficient
performance prejudiced his defense.! The first prong of the test,
deficiency, requires a showi ng that counsel's representation fel
bel ow an objective standard of reasonabl eness,? overconmng the
presunption that counsel exerci sed reasonable professiona

j udgnent . 3 The second prong, prejudice, requires Gage to

lUnited States v. Smith, 915 F.2d 959 (5th Cr. 1990).
2Strickland v. Washington, 466 U.S. 668 (1984).
3Smth (quoting Strickland).
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denonstrate "a reasonable probability that, but for counsel's
errors, he woul d not have pl eaded guilty and woul d have i nsi sted on
going to trial."*

Gage conplains that his counsel did not interview w tnesses.
Gage did not inform counsel of these witnesses until inmmediately
before the rearrai gnnent. The w tnesses purportedly would have
supported an entrapnent defense which counsel reasonabl y
di scount ed. When Gage infornmed counsel of these potential
W tnesses a plea agreenent already had been reached and Gage was
schedul ed for rearraignnent in order that he mght enter a guilty
pl ea.

On the prejudice prong of the Strickland/H Il test, a charge
of failure to investigate requires Gage to denonstrate that
"di scovery of the evidence would have |ed counsel to change his
recomendation as to the plea."®> The excul patory evi dence counsel
al l egedly i gnored was evi dence that Gage had been trying to renmain
drug-free, purportedly supporting an entrapnent defense by i nplying
t hat Gage | acked predi sposition. Evidence that Gage was trying to
or had stopped using drugs is not tantanmount to a showi ng that he
had no predisposition® to sell drugs. This conplaint therefore

fails.

The second ineffectiveness conplaint, that counsel was

“H 1l v. Lockhart, 474 U. S. 52, 59 (1985).
*Hill, 474 U S. at 59.

United States v. Mira, 994 F.2d 1129 (5th Cr.), cert. denied
sub nom Medina v. United States, 114 S.Ct. 417 (1993).
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unprepared for trial on March 28, 1991, at the tine of the
rearraignnment, falls of its owmn weight. The March 28 proceeding
had been schedul ed by the court over three weeks before. It was
schedul ed for rearraignnent and entry of a gquilty plea. The formal
setting followed Gage's signing of a plea agreenent. Counsel had
no need to prepare for a trial which would not and did not occur.

Finally, Gage conplains that his counsel gave him erroneous
advi ce about the adm ssibility of his prior drug convictions. The
adm ssibility of related crimnal history to rebut an entrapnent
defense is well established.” The precise contours of the |aw
| eave sonmething to be desired but we are not prepared to say that
counsel's advice to Gage on this legal issue fell Dbelow
Strickland' s threshol d of reasonabl eness.

2. | nvoluntary quilty pl ea.

Gage's conplaint that his counsel's unpreparedness to go to
trial conpelled his guilty plea is disingenuous at best. On
March 4, 1991 he signed a plea agreenent and agreed to enter a
guilty plea. On the follow ng day the court ordered the March 28,
1991 proceeding for the tendering of that guilty plea. The
colloquy at rearraignnent contains a |engthy explanation and
gquestioning of Gage by the court. The record nakes abundantly
clear that Gage's guilty plea was inforned, free, and voluntary.

3. | nproper Arny invol venent.

Gage maintains that the involvenent of the undercover Arny

‘See, e.q., United States v. Wiite, 972 F.2d 590 (5th Cir.
1992), cert. denied, 113 S.Ct. 1651 (1993).
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investigator in his surveillance and arrest violated the Posse
Comi tatus Act® and the teachings of Laird v. Tatum?® Assum ng per
arguendo that the mlitary investigator's participation went beyond
the proper pale, in the case at bar it would not change the results
for "application of an exclusionary rule [would] not [be]
warrant ed. " 1°

4. Breach of plea agreenent.

In the plea agreenent Gage agreed to cooperate with the
gover nnent . He equates this agreenent as tantanount to the
government's commtnent to nove for a downward departure for his
cooperation. The governnent did not so nove. After neeting with
Gage post-pl ea the governnent agents determ ned that he coul d be of
little assistance in their investigation. He did not give
substanti al assistance to the governnent. There was no breach of
the pl ea agreenent.

The judgnent of the district court is AFFI RVED

818 U.S.C. § 1385. See generally Hayes v. Hawes, 921 F.2d 100
(7th Gir. 1990).

9408 U.S. 1 (1972).

OUnited States v. Wl ffs, 594 F.2d 77, 85 (5th Cir. 1979).
Wi |l e sone states have applied an exclusionary rule, e.q., People
v. Burden, 288 N.W2d 392 (M ch. App. 1979), rev'd, 303 N.W2d 444
(Mch. 1991), Taylor v. State, 645 P.2d 522 (k. Cr. 1982), no state
or federal court within our circuit has done so. In WIlffs, one
menber of the Arny arranged a neeting to buy drugs from the
def endant and Arny investigator attended posing as a buyer. Wl ffs
remains our law, see United States v. Harley, 796 F.2d 112 (5th
Cir. 1986), and on its relevant facts it is indistinguishable from
t he instant case.




