IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5578

Summary Cal endar

BERTI E FI ELDS,
Pl ai ntiff-Appellant,

ver sus
LOU S W SULLIVAN, Secretary

of Health and Human Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-91- CA-608)

( February 3, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Bertie Fields brought this suit inthe U S. District Court for
the Western District of Texas, seeking review of the Secretary's
denial of Title Il disability benefits. The Adm nistrative Law
Judge determ ned, after a hearing, that Fields was not disabled
wthin the neaning of the Social Security Act and thus was

ineligible to receive benefits. The district court affirmed. On

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



appeal, Fields renews her contention that the ALJ's findings are
not supported by substantial evidence. In particular, she
mai ntains that the ALJ did not accord proper weight to her
testinony and her physician's reports and that the Appeal s Counci
erred in refusing to consider additional evidence she submtted
after the ALJ had issued his decision. W find these clains
meritless and affirm
| .

Bertie Fields injured her back while lifting a box of conputer
paper in May 1987. She began treatnent with Dr. Lester Lang soon
after. In June 1987, a CT scan of Fields' |unbar spine disclosed
a central bulging of the L4-5 disk. An August 1987 nyel ogram
reveal ed scoliosis of the |lunber spine and the central bul ging at
L4-5. The report stated that such findings were consistent with
degenerative disk disease, but also noted the absence of any
evi dence of di sk herniation or nerve root conpression. |n Decenber
1987, Dr. Lang referred Fields to Dr. Warren Neely, a neurol ogical
surgeon. Dr. Neely found that Fields' sensory and notor functions
were virtually normal, but that her range of notion was reduced by
50%in all directions. He suspected that Fields had I eft L5 nerve
root irritation and recommended steroid injections. The injections
led to marked i nprovenents in Fields' range of notion and straight
leg raising. On February 25, 1988, Dr. Neely reported that she "is
doing fairly well at this time from her back, hip and |egs

st andpoi nt . "



This period of inprovenent, however, was brief. Fields began
to conplain of |left shoul der pain and underwent various tests over
the next fewnonths. The results were | argely negative: April 1988
MRl tests of her cervical and |unbar spine disclosed no gross
abnormality; a May 1988 NCS and EMG test reveal ed no evi dence of
peri pheral neuropathy or | unbosacral radicul opathy; and a July 1988
| eft shoulder arthogram was nornal. Fields' conplaints of
increasing pain in her left shoul der, back, and | eg, however, |ed
Dr. Donald Bacon to adm nister additional injection therapy. In
June, Dr. Neely noted that Fields "remains very synptomatic" and,
inlight of the |l ack of inprovenent, recommended renoval of the L4-
5 disk. When Fields and her husband elected to continue wth
conservative care in Septenber 1988, Dr. Neely reported that he
agreed with this decision and that he had i nstructed her concerning
an active wal king program one that he had previously prescribed
but one in which Fields had not yet participated. Addi ti ona
exam nations in Novenber 1988 and January 1989 pronpted Dr. Neely
to reiterate his belief that surgery was necessary. "Her
conpl ai nts have not changed. Her examhad not changed." After one

year of conservative treatnent, Fields' condition has not
i nproved. "

Fields filed for disability benefits on January 20, 1989. She
continued to see Dr. Lang and Dr. Neely at this tine. Dr. Neely
reported in May 1989 that Fi el ds was experiencing pain in her neck,
shoul ders, wists, back, hips, and left leg and a tingling

sensation in her right index finger. An exam di sclosed decreased



range of notion of the neck and wai st and mldly positive straight
leg raising at 80 degrees. Fields' notor function, however, was
difficult to test because of poor cooperation and the results of
the sensory examnation "did not conform to any particular
dermatonal distribution or peripheral nerve distribution.” Dr .
Lang stated for the first tinme in June 1989 that Fields "has been
totally disabled" since her injury in May 1987 and that surgery
m ght be necessary to inprove her condition. He repeated this
opinion in reports dated July 19 and Septenber 8.

A hearing took place on Septenber 14, 1989. Treating
physi ci ans' reports were submtted as exhibits and the ALJ heard
the testinony of Fields and Dr. Don Marth, a vocational expert.
Fields testified that the pain in her shoulders, back, and |eg
interfered wth her sl eep and severely limted her activities. She
stated that she was able to attend to her personal needs, perform
sone of the cooking and cleaning, drive, watch television, and
read, but could not wal k nore than a bl ock before the pain becane
too great. Fields could not "sit for along period of tine w thout
having to nove around" and could not stand for nore than fifteen
m nutes w thout becone weak. In addition, she had difficulty
hol di ng things in her hand.

Dr. Marth testified that there were several jobs in the
nati onal econony for which Fields would be qualified if she were
found capable of sedentary work, including many which have a

sit/stand option. He also stated, however, that Fields would not



be able to performany of these jobs if her conplaints of pain were
fully credible.

The ALJ issued his decision on March 31, 1990. He determ ned
that Fields was capable of perform ng those sedentary jobs with a
sit/stand option cited by Dr. Marth and thus was not disabl ed.
Whil e not discounting entirely Field s testinony and Dr. Lang's
reports, the ALJ found that her conplaints of pain were "credible
only to the extent that she would be unable to perform light,
medi um or heavy work" and that Dr. Lang's opinion that she was
"totally disabled" was "not well supported by objective evidence."
Fi el ds sought review of this decision and submtted additional
docunents, including another report of disability from Dr. Lang
dated July 2, 1990. Wen the Appeals Council denied her request
for review, Fields brought this suit in U S District Court for the
Western District of Texas, contending that the ALJ did not properly
wei gh her testinony and the reports of Dr. Land and that the
Appeal s Council erred in refusing to consider Dr. Lang's subsequent
report of disability. The district court adopted the magi strate's
recommendation and affirnmed the AL)'s determ nation. This appeal
f ol | owed.

1.

A claimant is "disabled" within the neaning of the Soci al
Security Act if she is unable to perform substantial gainful
activity for at |east twelve consecutive nonths because of a
medi cally determ nable inpairnent. 42 U . S. C. 8§ 423(d)(1)(A;
Shipley v. Secretary of Health and Human Services, 812 F.2d 934,




935 (5th Cir. 1987). Disability is determ ned according to a five-
step sequential evaluation. 20 CF.R 8§ 404.1520; Villa wv.
Sullivan, 895 F.2d 1019, 1022 (5th Cr. 1990). The ALJ's decision
inthis case rests on step five, in which the Secretary nust show
that a claimant who cannot return to her past relevant work is
capabl e of perform ng other work in the national econony. Mys v.
Bowen, 837 F.2d 1362, 1364 (5th G r. 1988). If the Secretary

carries this burden, claimnts nust denonstrate that they cannot

performsuch work. Anderson v. Sullivan, 887 F.2d 630, 632-33 (5th
Cir. 1989).

The ALJ found that Fields "has the residual functional
capacity to perform the physical exertion and nonexertional
requi renents of work except for prolonged standing, walking,
lifting over 10 pounds, or perform ng work not offering a sit/stand
option." Relying on the vocational testinony offered by the
Secretary, the ALJ concluded that "there are a significant nunber
of jobs in the national econony which [Fields] could perforni and
therefore held that she was not disabled. Vol. Il, at 25-26

Fields challenges this finding on appeal. Qur review of
Fields' claimis |[imted to determning whether the Secretary's
decision is supported by substantial evidence and whether he

applied the proper |legal standards. Carrier v. Sullivan, 944 F. 2d

243, 245 (5th CGr. 1991). Substantial evidence is evidence that a
reasonable m nd m ght accept as adequate to support the deci sion.

Ri chardson v. Perales, 402 U S. 389, 401 (1971). We will find that

a decision is not supported by substantial evidence only where



there is a conspicuous absence of credibility choices or no

contrary nedical evidence. Abshire v. Bowen, 848 F.2d 638, 640

(5th Cr. 1988). On the other hand, in cases where there is
conflicting evidence, the Secretary's determnation wll be

concl usi ve. Selders v. Sullivan, 914 F.2d 614, 617 (5th Cr.

1990). Application of the substantial evidence standard presunes
a careful reviewof the record, but does not extend to a rewei ghi ng
of the evidence. Abshire, 848 F.2d at 640.

Fi el ds' argunment that the ALJ did not accord sufficient weight
to the testinony of Dr. Land and herself appears to be no nore than
an invitation to rewei gh the evidence. Fields couches her clains
in legal terns, however, contending that the ALJ' s decision not to
credit this testinony is attributable to his failure to enploy the
proper standards. In particular, Fields maintains that the ALJ's
finding of no disability rests on an inpermssibly arbitrary
refusal to consider Dr. Lang's "uncontroverted" nedical opinionto

the contrary, see, e.q., &odley v. Harris, 608 F.2d 234 (5th Cr

1979), and a credibility determ nati on unacconpani ed by an anal ysi s

of the appropriate factors. See Duncan v. Harris, 518 F. Supp. 751

(E.D. Ark. 1980). An evaluation of the record under the proper
standards, Fields argues, precludes the conclusion that the ALJ's
decision is supported by substantial evidence.

W di sagree. First, Fields is correct to assert that the
Secretary may not arbitrarily ignore a treating physician's opinion
that the claimant is "disabled." This does not nean, of course,

that the Secretary nust adopt such statenents. 20 CF R



8§ 404.1527(e)(1). Rather, the testinony of a treating physician
w Il be given "controlling weight" only where this opinion "is well
supported by nedically acceptable clinical and | aboratory
di agnostic techniques and is not inconsistent with the other
substantial evidence in [the] case record."” § 404.1527(d)(2).
The ALJ applied the proper standard in rejecting Dr. Lang's
opinion that Fields "was unable to work"™ on grounds that it was
"not well supported by objective evidence." The record provides
anpl e support for this finding. In response to an inquiry from
Fi el ds' counsel, Dr. Lang reported for the first time in June 1989
that she had been "totally disabled" since her injury in May 1987.
As the Secretary points out, however, a June 1987 exam nation
di scl osed only a bul gi ng I unbar di sk, and MR, EMG and NCS testing
in April-May 1988 showed no gross abnormalities. Finally, Dr.
Neel y, who al so treated Fi el ds, never stated that she was di sabl ed.
The ALJ was entitled to give nore weight to the opinion of a

specialist. 20 C.F.R 8§ 404.1527(d)(5); Babineaux v. Heckler, 743

F.2d 1065, 1068 (5th G r. 1984).

Fields also contends that the ALJ did not adhere to the

gui del i nes set out in Duncan v. Harris, 518 F. Supp. 751 (E. D. Ark.
1980), in finding her conplaints of pain "credible only to the
extent that she would be unable to performlight, nedium or heavy
wor k. " Vol . 11, at 26. The Duncan fornul ation she comends,
however, has not been adopted by this circuit. W have held that
an ALJ's unfavorable credibility evaluation of a
claimant's conplaints of pain will not be upheld on
judicial reviewwhere the uncontroverted nedi cal evi dence
shows a basis for the claimant's conplaints unless the
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ALJ weighs the objective nedical evidence and assigns
articulated reasons for discrediting the claimnt's
subj ective conplaints of pain.
Abshire, 848 F.2d at 642. The ALJ's determ nation that Fields'
pain "is limting, but . . . not severe enough to preclude other
types of work" properly rested on a conparison of her testinony
"wth the total evidence" and was acconpani ed by specific reasons.
The ALJ held that "it does not seem reasonable to conclude
fromthe mnimal findings in evidence that such could be the basis

for the degree of pain alleged." Subjective conplaints of pain

must be neasured agai nst the nedical reports, see, e.qg., Hollis v.

Bowen, 837 F.2d 1378, 1384-85 (5th Gr. 1988), as well as the

claimant's |l evel of activity. See Reyes v. Sullivan, 915 F. 2d 151,

155 (5th Gr. 1990); Hollis, 837 F.2d at 1385. The ALJ di scovered
no "evidence of any serious nuscul ar weakness, atrophy, nedica
joint notion, mnuscle spasm sensory |oss, or other progressive
physi cal deterioration which mght be expected when there is
i ntense and continuous pain." In addition, because Fi el ds was abl e

to drive, perform"sonme work around the house," "care for nost of
her personal needs," and "watch television and read," the ALJ
stated that any restrictions on her routine were a product of
choice, not disability. These findings are well supported by the
record.

In sum the ALJ's decisions to attach |lesser weight to Dr.

Lang' s opinion and find Fields' testinony not fully credible, |ike

his ultimate determ nation of no disability, were reached through



an application of the correct standards and are supported by
substanti al evidence.

Finally, we do not believe that the Appeals Council erred in
refusing to consider the additional evidence Fields submtted after
the ALJ' s decision. The Social Security Act provides that a court
"may at any tine order additional evidence to be taken before the
Secretary, but only upon a show ng that there is new evi dence whi ch
is material and that there is good cause for the failure to
i ncor porate such evidence into the record in a prior proceeding."

42 U.S.C. § 405(g); Bradley v. Bowen, 809 F.2d 1054, 1057-58 (5th

Cr. 1987). Fields argues that Dr. Lang's July 2, 1990 report of
disability satisfies these requirenents. W disagree.

Even if we assune that the evidence is new and that there is
good cause for Fields' failure to submt it earlier,! she has
failed to denonstrate that Dr. Lang's report is material. Fields
claims that this evidence is material "in that it related to
particular functioning abilities in specific detail inregard to an
ei ght - hour workday setting." It is true that an evaluation of
residual functional capacity is especially helpful in assessing a
claimant's ability to work. But this is not the standard for

materiality; rather, the evidence "nust be rel evant, probative, and

1t is debatable whether Fields established good cause. She
mai ntai ns that "good cause was shown for failure to incorporate
[Dr. Lang's report] into the evidence in a prior proceeding on
the basis that the examdid not occur until subsequent to the
hearing." Qur precedents expressly hold, however, that such an
explanation is insufficient: "The nere fact that a nedi cal
report is of recent origin is not enough to neet the good cause
requirenent." Pierre v. Sullivan, 884 F.2d 799, 804 (5th GCr.
1989) (citing Bradley, 809 F.2d at 1058).

10



likely to have <changed the outconme of the Secretary's
determ nation." Pierre, 884 F.2d at 803; Bradley, 809 F.2d at
1058.

"Rel evant"” evidence "relate[s] to the tinme period for which
benefits were denied" and cannot "concern evidence of a later-
acquired disability or of the subsequent deterioration of the

previ ously non-di sabling condition." Haywod v. Sullivan, 888 F. 2d

1463, 1471 (5th Gr. 1989) (quoting Johnson v. Heckler, 767 F.2d

180, 183 (5th Cir. 1985) (internal quotation onmitted)); see also 20
C.F.R 8 404.970(b). The Appeals Council declined to consider Dr.
Lang's report on grounds that it related to the tinme period after
the ALJ's decision. This seens reasonable, given that one would
expect, absent indications to the contrary, a physician to rely on
the present condition of the patient in rendering a nedical
opi nion. Wile conceding that the docunent by itself does nothing
to subvert this inference, Fields argues that the new evi dence nust
be viewed together with Dr. Lang's prior reports of disability.
She adds that the Appeal s Council shoul d have sought clarification
if it had any questions about its relevance. This argunent,
however, m sperceives the parties' responsibilities. It is not the
Secretary's burden to establish that new evidence i s not rel evant,
but a claimant's to prove that it is. Fi el ds has not nade the
requi site showing, either before the Appeals Council or in this
court.

Even i f we assune that the report relates to the relevant tine

period, Fields has not denonstrated that Dr. Lang's report is

11



likely to have changed the outconme of the ALJ's determ nation.
Fi el ds describes the July 2 report as consistent with Dr. Lang's
earlier opinions that she was disabled, opinions which the ALJ

rejected as "not well supported objective evidence." There is,
therefore, no reason to believe that the ALJ woul d have accepted
the conclusion of the report and reached a different result. At
any rate, Fields nmakes no attenpt to denonstrate a |likelihood that
Dr. Lang's report would have changed the outcone. Rat her than
challenging the district court's application of this rule, she

takes issue wwth the lawitself, contending that new evi dence nust

be considered "[i]f there is any question that it may have changed

the outconme of the decision.” W need not consider the nerits of
this proposed standard or whether it has been satisfied in this
case (although it is difficult to inmagine a case in which it would
not be) in order to recognize that it is not the rule that Congress
has chosen to adopt.

The district court's decision is AFFI RVED
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