UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-5570
Summary Cal endar

COUNTRY HOLLOW JA NT VENTURE,
Pl ai nti ff- Count er - Def endant - Appel | ee,
M CHAEL GRI BBLE AND RI CHARD WADE
Def endant s- Count er C ai mant s- Appel | ees,
VERSUS

ENTERPRI SE CAPI TAL CO., N. V.
and BOB STANTON,

Count er - Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(SA 88 CA 0428)

(Novenber 23, 1992)
Before JOLLY, DUHE and BARKSDALE, Circuit Judges.
DUHE, Circuit Judge:?!

We visit this case for the second tine. Inits prior
appearance, we affirned sone points of the district court's
summary judgnent order, while vacating and remandi ng certain
counterclains and affirmative defenses raised by Enterprise

Capital, Co. and Bob Stanton. (Collectively "Enterprise”). On

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



remand, the district court entered detail ed findings, draw ng
fromthemthe | egal conclusion to again enter summary judgnent
agai nst Enterprise, and in favor of Country Hollow Joint Venture,
M chael Gibble and R chard Wade. (Collectively "CHIV'). After
a review of the record before us, we find no error in the
district court's findings and conclusions, and affirmits
deci si on.
| . BACKGROUND AND PROCEDURAL HI STORY

A Facts

Plaintiff and counter-defendant CHIV is a Texas partnership
conducting business in Bexar County, Texas. Counter-defendants
M chael Gibble and R chard Wade are the partners in CHIV. CHIV
owned the Crown Meadows Shopping Center in San Antoni o, Texas,
and | eased space therein to Malamapi, Inc. ("Ml amapi") in which
Mal amapi operated a ni ghtcl ub. In 1985, Mal amapi sold the
assets of its nightclub operation to Enterprise, via a
transaction negotiated with Bob Stanton, the Director of
Enterprise. As part of this transaction, Ml amapi assigned its
Crown Meadows | ease to Enterprise. Thi s assignnent required the
witten consent of CHIJV. CHIV nade its witten consent
contingent upon Enterprise exercising a three-year renewal option
contained in the |lease. This option extended the | ease through
1990. Enterprise, through Stanton, agreed to these conditions
and assuned operational control of the nightclub in April of
1985.

In Cctober 1987, Enterprise vacated the Crown Meadows



property. CHJV contends this was a breach of the |ease, as
nodi fied by the 1985 assignnent, and filed suit in Texas state
court. Enterprise renoved the case to the district court, raised
affirmati ve defenses and asserted counterclai ns agai nst CHIV.
The gist of Enterprise's defenses and counterclains is that CHIV
initially gave its unconditional oral assent to the | ease
assi gnnent between Mal amapi and Enterprise. Relying on this
uncondi tional assent, Enterprise conpleted the transaction and
purchased the nightclub's assets from Mal amapi. Later,
Enterprise maintains, CHIV insisted that certain conditions be
met (i.e., the three-year |ease extension), prior to CHIV giving
its witten approval to the | ease assignnent. These conditions
were set out in an April 3, 1985 |etter agreenent signed by
representatives from Mal amapi, CHIV and Enterprise. Enterprise
seeks to repudiate this agreenent, alleging that it was forced
into either accepting CHIV' s conditions or |osing the earnest
money it had already paid to Ml amapi

The district court entered sunmary judgnent in CHIV' s favor
on its breach of contract claimagainst Enterprise. Summary
judgnent in CHIV' s favor was al so entered on Enterprise's
counterclains. Enterprise appealed, and this Court affirmed in
part, reversed in part and remanded certain issues to the
district court for further explication. The district court has
made detailed findings on the remanded i ssues, and agai n has

entered sunmary judgnent agai nst Enterprise.



B. Renmanded | ssues

The case was remanded and the district court was asked to
enter nore detailed findings on Enterprise's affirmative defenses
of fraud and estoppel. Because the affirmative defenses to
CHIV' s breach of contract claimwere remanded, the summary
j udgnent agai nst Enterprise was vacated with respect to the
breach of contract claim Al so remanded were Enterprise's
counterclains of fraud, negligent m srepresentation, breach of
contract, and DTPA cl ai ns. 2

| I. STANDARD OF REVI EW
Summary judgnent is appropriate if the record discloses "that

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
sanme standard of review as did the district court. Walt man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989) . The pl eadi ngs, depositions, adm ssions, and answers to

interrogatories, together with affidavits, nmust denonstrate that no

genui ne issue of material fact remains. Celotex Corp. v. Catrett,
477 U. S. 317 (1986). To that end we nust "reviewthe facts draw ng

all inferences nost favorable to the party opposing the notion."

2 Enterprise points out that in our prior order remanding this
matter, we indicated there m ght be an opportunity for argunent
on remand. The district court, however, entered an order with
detailed findings without soliciting argunents fromeither party.
After a plenary review of the record, we cannot say this decision
was in error.



Reid v. State FarmMut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr

1986). If the record taken as a whole could not lead a rational
trier of fact to find for the nonnoving party, there is no genui ne

issue for trial. Mat sushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U S. 574, 587 (1986); see Boeing Co. v. Shipnman, 411

F.2d 365, 374-75 (5th Gr. 1969) (en banc).
I11. DI SCUSSI ON

A. Enterprise's Fraud Defense and Countercl aim

At trial, Enterprise would bear the burden of proving fraud
both as a counterclaimand as an affirmati ve defense. Enterprise
t hus has the burden of proof as toits counterclaimand affirnmative
defense of fraud in the summary judgnent context as well. See

Celotex Corp., 477 U. S. at 322.

The district court applied the correct Texas | aw of fraud. To
establish a prima facie case of fraud, a party nust show (1) a
material representation; (2) which was false; (3) when the
representation was nade the speaker knew it was false, or the
representati on was made with a reckl ess disregard for its truth and
as a positive assertion; (4) the statenent was nmade by one who
intended that it would be relied upon by the other party; (5) the
other party acted in reliance upon the representation; and, (6) the
other party suffered injury. See R 1, at 11 (citing Stone v.
Lawyer's Title Ins. Corp., 554 S.W2d 183, 185 (Tex. 1977)).

Viewwng the wevidence in the Ilight nost favorable to
Enterprise, we assune that during the March 27, 1985 neeting

between Wade (CHIV's representative), Stanton (Enterprise's



representative), and Anthony (Mal amapi's representative), Wade did
give CHIV s oral consent to the assignnent of the | ease. For the
present review, we characterize this oral consent as a contract.

Gf. Apperson v. Shofner, 351 S.W2d 367, 369 (Tex. Cvil App. --

Waco 1961, no wit) (consent to the assignnment of a lease is not a
contract for the lease of real estate contenplated by the Texas
statute of frauds, and therefore not required to be in witing).

The April 3, 1985 letter agreenent signed by Stanton is a
contract covering the identical subject matter of the prior oral
agreenent . By its terns, which were contrary to the prior ora
agreenent, the April 3, 1985 agreenent put CHIV in breach of its
uncondi tional oral assent to the |ease assignnment. Stanton nust
have been aware of the additional requirenents outlined in the
April 3, 1985 docunent; the nunerous changes nmade in the April 3,
1985 letter agreenent clearly indicate that close attention was
paid to its contents. See R 4, at 677-79.

On remand, the district court found that Enterprise failed to
carry its burden of proving fraud because two of the necessary
el ements coul d not be shown: (1) the false material representation;
and, (2) the injury elenent. See R 1, at 18.

Both the Ml amapi-Enterprise |ease assignnent and the purchase
agreenent between the parties expressly provided that prior witten
consent of CHJV was necessary, as required in the original CHIV-
Mal amapi | ease. See R 1, at 12. The district court held that any
claimby Enterprise that it relied on the oral consent of CHIV "is

t heref ore unt enabl e and repudi at ed by these undi sputed facts." 1d.



at 13. W agree. The record shows that this transaction was
conducted at arnms |ength between know edgeabl e busi nessnen. | f
Enterprise ignored the express provisions calling for witten
consent to the |ease assignnent, and instead relied on oral
permssion, it did so at its peril.

Regarding the injury elenent, the district court found that
the parties contenplated that CHIV may not agree to the |ease
assignnment. In anticipation of this event, the parties built in
a safety valve -- Enterprise had the right to request the return of
its $75,000 in earnest noney. Enterprise did not use this safety
val ve when CHJV proposed the conditions to the | ease assignnent,
and instead proceeded to negotiate and sign the April 3, 1985
agreenent. The district court found that Enterprise's failure to
request a refund of its earnest noney negated the injury el enent
necessary to prevail on a fraud clai mor defense.

When the April 3, 1985 |l etter agreenent was si gned, Enterprise
was then fully aware of the alleged m srepresentation previously
made by CHIV. This new contract, covering the identical subject

matter of the earlier oral agreenent, superseded the previous

agreenent. See Roquenore v. Ford Motor Co., 290 F. Supp. 130, 137
(N.D. Tex. 1967), aff'd, 400 F.2d 255 (5th Gr. 1968); Stuffl ebene

v. Jack, 253 S.W2d 459, 461 (Tex. Cvil App. -- Austin 1952).
| nstead of seeking to enforce the earlier oral agreenent, however,
Stanton signed off on the newterns. |In so doing, Enterprise and
Stanton erected a bar to a claimor defense of fraud stemm ng from

CHIV's violation of the earlier oral contract. See M tsubish




Aircraft Int'l, Inc. v. Brady, 780 F.2d 1199, 1201-02 (5th Gr.

1986) (citing Dallas Farm Machinery Co. v. M nneapolis-Mline Co.,

324 S.W2d 578, 581 (Tex. Civil App. -- Dallas 1959, no wit)).?3
In light of the actions taken by Enterprise after the

all eged material m srepresentation was nmade, the conclusion that

no claimfor fraud exists is inescapable.
If a party clains fraud in the i nducenent of a contract,
but then with know edge of the fraud, enters into
contract on the same transaction, his claimof fraud in
the inducenent of the original contract appears
frivol ous. He has now done what he clained the fraud
tricked himinto doing originally.

M tsubishi Aircraft Int'l, Inc., 780 F.2d at 1201 (citing Andrews

v. Powell, 242 S.W2d 656, 660 (Tex. G vil App. -- Texarkana 1951,
wit ref'dn.r.e.)).

W agree with the district court that Enterprise cannot
establish the elenments necessary to pursue its fraud claim or
defense, and that summary judgnment on this i ssue was proper.* See

Fontenot, 780 F.2d at 1194-95; see also Taylor v. GAR Operating

Co., 820 S.wW2d 908, 910 (Tex. Cvil App. -- Houston 1991, wit

denied) ("Wien a plaintiff noves for summary judgnent against a

3 This analysis is simlar to the ratification and wai ver issues
di scussed in part IIl. B, infra.

4 Enterprise argues, and CHJV concedes, that the district court
did not expressly address Enterprise's affirmative defense of
estoppel. This is not a fatal om ssion. Enterprise's estoppel
def ense can be analyzed within the sane franmework as its fraud
def ense. Because the district court found Enterprise's actions
anopunted to a bar to its fraud argunents, an estoppel defense
likew se fails. See, e.qg., Spangler v. Jones, 797 S.W2d 125,
130 (Tex. Gvil App. -- Dallas 1990, wit denied) (ratification
of a contract operates as an estoppel to party seeking to
disaffirmtransaction). By their actions, Enterprise has
effectively estopped itself from asserting an estoppel defense.

8



defendant's counterclaim the plaintiff nust negate one or nore of
the essential elenents of the defendant's counterclaim").

B. Enterprise's daimfor Breach of Contract

The basis for Enterprise's breach-of-contract claim is
identical toits claimfor fraud, i.e. that the unconditional oral
assent to the Crown Meadows | ease assignnment was a contract, and
this contract was broken by CHIV' s insistence on inserting
conditions into the April 3, 1985 letter agreenent. We have
di scussed at |length the reasons why the fraud claimnust fail in
light of Enterprise's actions subsequent to the alleged
m srepresentati on and breach. The foundation for the breach-of -
contract claimis eroded by the sane reasons, see di scussi on supra,
part 1Il1. A and we wll briefly discuss the district court's
treatnment of this issue.

Agai n, the evidence on this issue is viewed in the |ight nost
favorable to the nonnovant, Enterprise. W assune that CHIV did
give its uncondi tional oral assent to the Mal amapi - Enterprise | ease
assi gnnent . The district court, applying Texas |law, held that
Enterprise ratified the later witten | ease agreenent and wai ved
any claimfor danmages.

"Ratificationis the adoption or confirmation by a person with
know edge of all material facts of a prior act which did not then
| egal Iy bi nd hi mand which he had the right to repudiate.”" Wse v.
Pena, 552 S.W2d 196, 199 (Tex. Gvil App. -- Corpus Christi 1977,

wit dismd); see also Oney Sav. & Loan Ass'n v. Trinity Banc Sav.

Ass'n, 885 F.2d 266, 270 (5th Cr. 1989) (applying Texas law). A



party ratifies a contract by acting pursuant to its terns,
perform ng under it, or affirmatively acknow edging it. Zieben v.
Platt, 786 S.W2d 797, 802 (Tex. G vil App. -- Houston 1990). Once

ratification occurs, the defrauded party wai ves his defense, and is

bound by the ternms of the contract. See Bennett v. WMason, 572
S.W2d 756,759 (Tex. CGvil App. -- Waco 1978, wit ref'd n.r.e.);
M tsubishi Aircraft Int'l, Inc. v. Brady, 780 F.2d 1199, 1201-02

(5th Gr. 1986) (citing Dallas Farm Machinery Co. v. M nneapolis-

Moline Co., 324 S.W2d 578, 581 (Tex. Gvil App. -- Dallas 1959, no
wit)).
Enterprise had full know edge of the nmaterial facts

surroundi ng the execution of the April 3, 1985 letter agreenent,
including the fact that it had the right to refuse to sign the
agreenent and request a full refund of its earnest noney. Having
ratified the letter agreenent, Enterprise waived any right to

resci ssion or damages. See Sawer v. Pierce, 580 S.w2d 117, 122

(Tex. Gvil App. -- Corpus Christi 1979); Wse v. Pena, 552 S. W2ad

at 200.
VWhen the facts are uncontroverted, or uncontrovertible, the
i ssues of ratification and wai ver can be decided as natters of | aw.

See id.; Foster v. L.MS. Dev. Co., 346 S.W2d 387, 395 (Tex G vil

App. -- Dallas 1961, wit ref'd n.r.e). The district court found
that the facts, even taken in a light nost favorable to Enterprise,
woul d not support Enterprise's claimfor breach of contract. W
agree that the record, taken as a whole, indicates that summary

judgnent on this issue is proper. See Matsushita Elec. |Indus. Co.

10



v. Zenith Radio Corp., 475 U S. 574, 587 (1986); see Boeing Co. v.

Shi pman, 411 F. 2d 365, 374-75 (5th GCr. 1969) (en banc).

C. Enterprise's Caimfor Negligent M srepresentation

The district court held that Enterprise's claimfor negligent
m srepresentation was ti ne-barred. A cause of action for negligent
m srepresentati on nust be brought within two years of the tine that
the msrepresentation is mde. See Tex. Cv. Prac. & Rem Code

Ann. 8 16.003(a); Texas Am Corp. v. Wodbridge Joint Venture, 809

S.W2d 299, 303 (Tex. Cvil App. -- Fort Worth 1991, wit denied).
When brought as a counterclaim however, a different tinme frane
controls. Counterclains arising out of the sane transaction that
forms the basis of the original conplaint "nmust be filed not |ater
than the 30th day after the date on which the party's answer is
required.” Tex. CGv. Prac. & Rem Code Ann. § 16.069(b).

After renoval, Enterprise was ordered to file its answer by
May 20, 1988. Enterprise did not file its negligent
m srepresentation counterclaimuntil Septenber 30, 1988, wel| past
the thirty-day limt. See Tex. Cv. Prac. & Rem Code Ann. 8§
16. 069(b) . The district court correctly held that this

counterclaimwas tine barred.

D. Enterprise's aimfor DITPA Violations

The district court held that any DTPA clains were |ikew se
time-barred, per the thirty-day limt set out in Tex. Gv. Prac. &

Rem Code Ann. § 16.069(b). See ECC Parkway Joint Venture v.

Bal dwi n, 765 S.W2d 504, 514 (Tex. CGvil App. -- Dallas 1989, wit

11



deni ed) . This is a correct application of Texas |aw, and we
affirm

E. CHIV's daimfor Breach of Contract

To establish that Enterprise breached the contract covering
the | ease of the Crown Meadows property, CHIV had to show. (1) the
exi stence of a binding contract; (2) a breach; and, (3) danmages as

aresult of this breach. Ryan v. Superior Gl Co., 813 S. W2d 594,

596 (Tex. Cvil App. -- Houston 1991, wit denied). The district
court had before it the pertinent | ease and assi gnnent docunents,
and held that CHIV suffered damages by Enterprise's term nation of
the Crown Meadows |ease. This finding is anply supported by the
record on review, and we affirmon this point.
| V. CONCLUSI ON

Based on the foregoing reasons we AFFIRMthe entry of summary
judgnent against Enterprise on its counterclains of fraud,
negligent msrepresentation, DIPA, and breach of contract. As
Enterprise's affirmative defenses do not survive the sunmary
judgnent inquiry, we also AFFIRM the district court's entry of
summary judgnent on CHIV's breach-of-contract claimstenm ng from
the Crown Meadows | ease assignnent.

AFF| RMED.
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