IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5558

MARTYN C. GLEN,

Pl ai ntiff-Appellant-
Cross Appel | ee,

ver sus
CHARLES NOBLE, JR, ET AL,

Def endant s- Appel | ees,
Cross Appel | ant s.

Appeal fromthe United States District Court for
the Western District of Texas
(SA 90 CA 286)

(Decenber 16, 1992)
Bef ore REAVLEY, SM TH and DEMOSS, Circuit Judges.
PER CURI AM *

The Order of the district court of March 5, 1992 di sposed of
all parties and clains. The Rule 58 judgnent of the clerk,
entered pursuant to the court's Order on the sane date, is a
final judgnent. Notice of appeal was properly given, and this

court has jurisdiction.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The judgnent nust be reversed in part for the reason that
Gen's claimthat he was entitled to be paid his total benefits
in a lunp sumupon term nation was an unresol ved i ssue under the
summary judgnent record. The parties agree. W therefore hold:

1. The claimof Gen that the profit sharing and pension
pl ans were viol ated because of the failure to contribute 25% of
G en's salary each year was properly dism ssed on the nerits.

The plans do not provide for contribution of 25%of salary and

could be nodified only by witten instrunent. WIllians v.

Bri dgestone/Firestone, Inc., 954 F.2d 1070, 1072 (5th Cr. 1992).

An oral prom se to discuss the contribution, clainmed by G en,
woul d be ineffectual. This part of the judgnent, only, is
af firnmed.

2. The claimfor |unp sum "cash out" could not be resolved
on the summary judgnent record. The cause is remanded for this
pur pose.

3. The claimfor the "cash out" would |ie against Charles
Nobl e, Jr. in his capacity as trustee of the plans. @ en should
be allowed to anend to sue the trustee in that capacity.

4. The state clains are reinstated with the reversal of
the judgnent. They remain in the federal court pendent to the
ERI SA claimfor cash out rights.

AFFI RVED | N PART, REVERSED | N PART; CAUSE REMANDED.



