UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-5547

PACI FI C | NTERNATI ONAL | NSURANCE COVPANY,
Pl ai ntiff-Appellant,

VERSUS

WLLIAM T. JOHNSTON, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas

SA 91 CV 714
March 26, 1993

Bef ore W ENER, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

Backgr ound

Appel l ant, Pacific International |Insurance Conpany, filed suit
on July 12, 1991, in the United States District Court for the
Western District of Texas against WIIliam Johnston, Margaret
Johnston, and Endicott-Sherwood, Inc. (as the alter ego of the

Johnstons), on three prom ssory notes each in the amount of Fifty

"Local Rule 47.5 provides: "The publication of opinions that have no precedential val ue
and nerely decide particular cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the legal profession." Pursuant to that Rule

the Court has determned that this opinion should not be published.



Thousand Dol | ars ($50, 000. 00). Three days after it filed suit,
appel lant mail ed three sunmons wth copies of the conplaint to the
Johnstons at their honme in New Jersey. Al three return receipt
records were returned signed by WIlliam Satterthwaite, Ms.
Johnston's father. On July 22, 1991, an attorney for the Johnstons
advi sed appel | ant by tel ephone that the Johnstons woul d not accept
or acknow edge mail service. Real i zing that under Rule 4 the
Johnstons could properly refuse service by nmail, appellant
attenpted personal service on them by a deputy sheriff in the
county in New Jersey where their hone is |ocated. This sumobns was
returned unserved, and the sheriff's departnent stated that they
were unserved because the Johnstons had noved. Appel  ant then
obt ai ned addi ti onal summons and conpl aints and forwarded themto a
private process server in New Jersey nanmed Martin Snmethy. Snethy
clains that on August 20, 1991, he personally served the summobns
and conplaints on a man standi ng at the door of the Johnston house
whom he believed to be M. Johnston. The Johnstons dispute this
wth affidavit testinony that on the date in question they were
out - of -t own.

Appellant filed a notion for default judgnment on Septenber 17,
1991, assumng that it had properly effected service. |In response,
the Johnstons filed a notion to dismss and a notion to quash
servi ce contendi ng that they had not been served. Seeing that the
Johnstons were going to <challenge service, appellant again
contacted Snet hy and on October 10 Snet hy agai n attenpted personal

service on the Johnstons. On Decenber 3, 1991, the trial court



quashed the service of process which occurred on August 20 but
found good cause to extend the tine [imt under Rule 4(j) in order
to allow plaintiff to serve its conplaint in accordance with the
district court's order. The district court concluded its order

with the foll ow ng | anguage:

Plaintiff shall provide proof of proper
service of its conplaint on or before January
3, 1992. Failure to do so will result in

di sm ssal of this cause w thout prejudice.

Thereafter appellant mail ed sunmons to the Johnstons' counsel
but the counsel clainmed he was not authorized to accept service for
them and this attenpted service was quashed by the court.
Appel I ant then again contacted M. Snethy who attenpted service on
t he Johnstons at their hone on January 3, 1992. Snethy clains that
he saw a man t hrough the wi ndow of the Johnstons' house but that he
coul d never get anyone to cone to the door and accept service of
process and so he finally left the conplaint and citation by the
front door. On January 15, 1992, appellant filed a notion for
service on the Johnstons to be deened effective but the district
court denied this notion, and i nstead granted t he Johnstons' notion
to quash the attenpted service of January 3 and then dism ssed
appellant's suit under Rule 4(j) finding that "good cause has not
been showed for counsel's failure to effect proper service."
Appel lant tinely appeals this ruling.

Di scussi on

We review a trial judge's rulings on Rule 4(j) matters under

an abuse of discretion standard. Wi v. State of Hawaii, 763 F.2d

370, 371 (9th Cr. 1985). As the district court found good cause
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for the delay based on the occurrences predating its order of
Decenber 3, 1991, which granted Pacific 30 days within which to
provi de proof of proper service, we are concerned here only with
what occurred SQ or did not occur SQ between December 3, 1991, and
January 3, 1992.

Cases inthis circuit have equated good cause with "excusabl e
negl ect” and have noted that "inadvertence or m stake of counsel or
i gnorance of the rules usually does not suffice" and that "sone
show ng of good faith and a reasonable basis for nonconpliance
wthin the tinme specified" is necessary to show good cause.

Wnters v. Teledyne, 776 F.2d 1304 (5th Gr. 1985.) The district

court in this case gave appellants an extension of tinme to effect
the proper service of process and to file proof thereof on or
before January 3, 1992, and warned that failure to do so by that
date woul d result in dismssal wthout prejudice. Regretfully for
appellant, it did not achieve valid service of process, nmuch | ess
file proof of such service, by the specified deadline.

W are not persuaded that the district court abused its
discretion in dismssing the case without prejudice for failure to

achieve service of process. See MDonald v. United States of

Anerica, 898 F.2d 466 (5th Cr. 1990).
We therefore AFFIRM the dism ssal by the district court.



