IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5522
Summary Cal endar

KI RK WAYNE M BRI DE
Pl ai ntiff-Appellant,
vVer sus

JACK BREMER, Sheriff, Comal County,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas
(SA 90 CA 299 c/w SA 90 CA 936 & SA 90 CA 937)

April 16, 1993

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Kirk Wayne McBride filed three civil rights conpl ai nts agai nst
Jack Brener, the sheriff of Comal County; Brian John, the jali
admnistrator; and Walt Summer, the assistant jail admnistrator.
McBri de chall enges the conditions at the Comal County jail between
January 16, and August 10, 1990. MBride sued the defendants in

their official and individual capacities, and sought nonetary and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



injunctive relief. Because the <conplaints alleged simlar
violations, the district court consolidated the conplaints.

McBride argues that the district court inproperly considered
the defendants' notion for summary judgnent because it was fil ed
untinely. He contends that all summary judgnent notions had to be
subm tted by Septenber 27, 1991, and the defendants did not file
their notion for summary judgnent until OCctober 1, 1991. The
district court treated the objection as a notion to strike the
pl eadi ng and denied it.

The pretrial order required all summary judgnent notions to be
subm tted by Septenber 27, 1991, but did not indicate whether they
had to be filed or served by that date. Therefore, the defendants
nmotion for summary judgnent may not have been untinely. Service by
mail is considered conplete on the day the notion is placed in the

mail. See Fed. R Cv. P. 5(b); In re Todd Corp., 662 F.2d 339,

340 (5th Cr. 1981). The defendants placed their sunmary judgnent
motion in the mail on Septenber 27, 1991, and therefore it was
tinmely served.

Even if the notion was untinely, we will not disturb the
district court's judgnent. W review the denial of MBride's

nmotion to strike for an abuse of discretion. See dark v. Tarrant

County, 798 F.2d 736, 747 (5th Cr. 1986) (notion to strike
deposition); Dukes v. South Carolina lIns. Co., 770 F. 2d 545, 548-49

(5th Cr. 1985) (nmotion to strike discovery). MBride was given

notice that the nmagi strate judge intended to rule on the notion for



summary judgnent and was given an opportunity to respond to the
nmotion, which he did. He filed a response to the notion but did
not object to the tineliness of the notion until after the
magi strate judge had recommended granting the defendants' notion
for summary judgnent. MBride has not shown that he was unfairly
prejudi ced by the denial of his notion to strike; consequently, the
district court did not abuse its discretion by denying the notion.

This court reviews the district court's grant of summary

j udgnent de novo. Wvyant v. Acceptance Ins. Co., 917 F. 2d 209, 212
(5th Gr. 1990). Sunmmary judgnent i s appropriate when, considering
all of the facts in the pl eadi ngs, depositions, adm ssions, answers
to interrogatories, and affidavits and drawing all inferences in
the light nost favorable to the nonnobving party, there is no
genui ne issue of material fact and the noving party is entitled to

judgnent as a matter of law. Newel v. Oxford Managenent, Inc., 912

F.2d 793, 795 (5th Gr. 1990). There is no genuine issue of
material fact if taking the record as a whole a rational trier of
fact could not find for the nonnoving party. 1d. The court may

also affirmthe district court's judgnent on alternative grounds.

See Hanchey v. Enegras Co., 925 F.2d 96, 96 (5th Cr. 1990).
McBride argues that he was denied equal protection because

convicted prisoners in state prisons received better anenities than

pretrial detainees in the Comal County jail. To establish an equal

protection violation, MBride nust denonstrate, inter alia, that

simlarly situated individuals were treated differently. Mhanmad



v. Lynaugh, 966 F.2d 901, 903 (5th Cr. 1992). Al of the inmates
simlarly situated, the inmates in the Conmal County jail, were
subject to the sane rules and regul ations. Nothing indicates that
the inmates at the county jail were, for purposes of an equal
protection analysis, simlarly situated to inmates in the state
prison. See id. (a prisoner in one prison unit was not "simlarly
situated" to a prisoner housed in another wunit). Ther ef ore,
McBri de cannot establish an equal protection violation. [d. The
district court properly dismssed this claim

McBri de next argues that he was denied access to the courts
because the law library was insufficient, and he was not given
sufficient access to the law library. A plaintiff cannot state a
cogni zabl e deni al - of -access-to-the-courts claimif the plaintiff's

position is not prejudiced by the all eged deprivation. Richardson

v. McDonnell, 841 F.2d 120, 122 (5th G r. 1988). MBride has not

al | eged that he was actually deni ed access to the court or that any
pending litigation was prejudiced by the alleged deficiencies at
the law | ibrary, and therefore has not stated a § 1983 cogni zabl e

claim See Mann v. Smith, 796 F.2d 79, 84 n.5 (5th Cr. 1986).

The district court properly dismssed this claim

McBride further argues that his civil rights were violated
because the jail adopted a no-snoking policy; the jail did not
deliver mail on Saturdays; he was perm tted outdoor recreation only
t hree days per week and the jail did not have wi ndows; and the food

handl ers di d not have st at e- mandat ed f ood- handl er cards. To obtain



relief under § 1983, a plaintiff nust prove that he was deprived of
a constitutional right or a federal statutory right and that the
person depriving hi mof that right acted under col or of state | aw.

Resi dent Council of Allen Parkway Village v. U. S. Dep't of Housi ng

& Urban Dev., 980 F.2d 1043, 1050 (5th Cr. 1993).

McBri de does not have a federal constitutional or statutory
right to snoke or to receive mail on Saturdays and therefore these
claimts do not state cognizable § 1983 clains. Addi tionally,
al though jail officials nust provide inmates with sone outdoor
recreation and access to outdoor |light, conpetent summary judgnent
material indicates that the Comal County jail has a policy of
provi ding one hour of outdoor exercise three days a week and
permts inmates to nove to the dayroomor stay in the cell for the
majority of the day. This policy is constitutionally sufficient.

See Geen v. Ferrell, 801 F.2d 765, 771-72 (5th Gr. 1986).

Finally, even assum ng that the food servers do not have the state-
mandat ed food-handler card, an alleged violation of state |aw
W t hout nore does not giverise to a constitutional violation. See

Her nandez v. Estelle, 788 F.2d 1154, 1158 (5th Cr. 1986) (prison

regul ations). The district court properly granted sunmary j udgnent
on these clains.

Finally, MBride argues that the district court inproperly
determned that the only clains before it were the clains for
monetary relief against the defendants in their individual

capacities. MBride was transferred to the state prison systemand



therefore his clains for injunctive relief were rendered noot. See

Hooten v. Jenne, 786 F.2d 692, 697 n.6 (5th Gr. 1986).

Alawsuit for nonetary damages fil ed agai nst a county offici al
in his official capacity is actually a |lawsuit agai nst the county,
and therefore the suit for nonetary damages agai nst the defendants
intheir official capacity was actually a suit against the county.

See WIIl v. Mchigan Dep't of State Police, 491 U S. 58, 71, 109

S.Ct. 2304, 105 L.Ed.2d 45 (1989). Section 1983 provides relief if
a "person" has engaged in proscribed conduct. 1d., 491 U.S. at 58
n.1, 62. A county is not a person within the nmeaning of § 1983,
id., 491 U S at 71, and the district court properly dismssed
t hese cl ai ns.

AFFI RMED



