IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5515

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

TI MOTHY THOMAS GLASSGOW
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(SA 90 CR 149 07)

(Decenber 31, 1992)

Bef ore GOLDBERG JOLLY and WENER, G rcuit Judges.
PER CURI AM *

In this sentencing guidelines case, Defendant-Appell ant
Ti not hy Thonas d assgow appeal s two aspects of his sentence: the
district court's denial of a two-point reduction in his base
of fense |l evel for acceptance of responsibility, and that court's

consi deration of 970 pounds of mari huana seized by the governnent

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



on the sane day and fromthe sane source as the 650 pounds of the
drug to which d assgow pleaded guilty of possessing. W find no
abuse of discretion by the district court in denying the two-point
reduction for acceptance of responsibility. On the other hand, we
find the district court's consideration and fact finding relative
to the additional 970 pounds of nmari huana i nsufficient to enabl e us
toreviewthe propriety of basing G assgow s sentence on the | arger
quantity of drugs, and therefore vacate his sentence and remand for
further determ nations consistent herewth.

The issue concerning the quantity of drugs for sentencing
d assgow i s grounded in the United States Sentencing Conm ssion's

GQuidelines Manual, 8§ 1B1.3(a)(1l). A comment to that provision of

the CGui delines explains that:

[i]n the case of crimnal activity undertaken in concert
with others, whether or not charged as a conspiracy, the
conduct for which the defendant “would be otherw se
account abl e’ also includes conduct of others in
furtherance of the execution of the jointly-undertaken
crimnal activity that was reasonably foreseeabl e by the
def endant .

US SG § 1B1.3, coment. (n.1). (enphasi s added). The
Guidelines also expressly provide that "quantities of drugs not
specified in the count of conviction nay be considered in
determ ning the offense level." U S S. G § 2D1.1, comment. (n.13);
see also United States v. Mtchell, 964 F.2d 454, 458 (5th Cr.

1992) .
To sentence d assgow for the larger quantity of marihuana
whi ch includes the 970 pounds seized from others, the sentencing

court had to find that d assgow was acting in concert with others




and could reasonably foresee that the others would possess

additional quantities of the drug.

The presentence investigation report (PSR) revealed that
d assgow had known the person from whom he obtained the drugs
(Martinez) for about one and a half years but reveal ed nothing
about d assgow s relationship with Martinez or what G assgow knew
about Martinez and any drug activity. Moreover, the PSR reveal ed
that d assgow had never been to the house where he was to pick up
the drugs but was given directions by Martinez for finding that
house. The PSR al so reveals that when d assgow arrived at the
house with his acconplice in a truck belonging to the acconplice,
mar i huana had al ready been separated into several piles, only one
of which was intended for d assgow, and that he and his acconplice
| oaded their one pile of mari huana into the acconplice's truck and
departed, after which they were apprehended.

Even assuming the reliability of the information in the PSR
the acceptance thereof by the district court, and the failure of
d assgow to contest such information, we find that it s
i nadequate, for purposes of appellate review, to determ ne the
propriety of including the additional 970 pounds of marihuana in
the quantity used for sentencing purposes. In particular, we
cannot determ ne whether the district court found or could have
found that the scope of d assgow s involvenent with Martinez and
the crimnal activity undertaken was sufficient to constitute
participation in concert with others or that he could reasonably

foresee the |likelihood that the scope of the venture was such that



it would conprehend the | arger quantities of mari huana as required
for himto conme wthin the purview of the applicable provision of
the Guidelines. W therefore vacate 3 assgow s sentence and r emand
the case for further factual determnation on the scope and
foreseeability from the standpoint of G assgow s participation.
And, although we have found no reversible error in the district
court's denial of the two-point reduction for acceptance of
responsibility, our vacature of d assgow s sentence pernmts the
court's re-exam nation of that aspect of the sentence as well.

VACATED and REMANDED for further proceedings consistent with this

opi ni on.



