IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5303
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

M CHAEL KELLEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

(91- CR- 60059- 03)

June 29, 1993

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant M chael Kel |l ey appeal s his jury conviction
for a firearns violation in relation to a drug-trafficking crineg,

as proscribed in 18 U S.C. 8 924(c)(1) and (2). Kelley alleges a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



nunber of errors, including constitutional problens with the Ex
Post Facto Cl ause of the United States Constitution and the search
and sei zure provision of the Fourth Anendnent, as well as several
probl ematic jury instructions. Finding no reversible error, we
affirmKelley's conviction and sent ence.
I
FACTS AND PROCEEDI NGS

I n a supersedi ng i ndi ctmnent, Kell ey was charged with usi ng and
carrying a firearmin relation to a drug-trafficking crine. The
predicate offense for the firearns conviction was unlawf ul
conspiracy to possess with intent to distribute approxi mately 289
mari huana plants, a violation of 21 U S.C. 8§ 841(a)(1l) and 846.

Kelley filed a notion to dism ss the indictnent, allegingthat
it violated the Ex Post Facto Cause of the Constitution by
charging himw th conduct that was not nade illegal until after the
time of the offense. The magi strate judge reconmended denyi ng
Kelley's notion to dismss the indictnment, and the district court
adopted this recomendati on.

Kelley also filed a notion to suppress evidence of the
mar i huana plants discovered during the execution of a search
war r ant . Kelley's position was grounded in the fact that the
pl ants were | ocated on property not described in the affidavit used
to obtain the search warrant. Following a |l engthy hearing on the
nmotion, the magi strate judge reconmended that the notion be deni ed.
The district court adopted this recommendati on as wel |, denying the

nmot i on.



Kell ey was convicted by the jury. Follow ng sentencing, he
timely appeal ed.
I
ANALYSI S
A Ex Post Facto

Kell ey argues that the district court erred by denying his
motion to dismss the superseding indictnent on ex post facto
grounds. He argues that, even though 8 924(c)(2) now defi nes "drug
trafficking crinme" as any felony punishable under the Controlled
Substances Act, the law in effect at the tinme of the offense
defined that termas the distribution, manufacture, or inportation
of a controlled substance. He insists that when the offense
occurred possession with the intent to distribute was not the
equi val ent of the distribution, manufacture, or inportation of a
control |l ed substance; therefore, he asserts, he was charged wth
conduct that was not nade illegal until after his arrest. Kelley's
contention fails.

Possession with the intent to distribute mari huana was a "drug
trafficking crinme" within the neaning of 8 924(c) as it existed

prior toits 1988 anendnent. See United States v. Coburn, 876 F. 2d

372, 375-76 (5th Gr. 1989). Thus, Kelley was charged w th conduct
that was illegal at the tinme of the offense. Consequently, the
indictnment did not violate the ex post facto proscriptions of the
Consti tution.

B. Suppr essi on of Evi dence

Kell ey al so argues that all of the physical evidence seized



pursuant to the warrant, but from areas outside the boundaries of
the tract described in the affidavit and warrant, should have been
suppr essed. The search warrant authorized a search of
approxi mately eight acres of property belonging to Kelley's co-
conspirator, Cifton Carrier. The governnent acknow edges t hat the
mar i huana plants were not actually growing on Carrier's property,
but on nei ghboring property.

The affidavit in support of the warrant was executed by Deputy
Sheriff John Beard. In his affidavit he averred that he observed
a patch of marihuana plants growng on what he believed was
Carrier's property. After observing the deneanor of the deputy,
the magi strate judge was convinced that the deputy had nade a good
faith error regardi ng the di nensions of the property when he filed
for the search warrant. The nagi strate judge concl uded t hat Deputy
Beard's m stake regarding the old fence |Iine was pl ausi bl e because
the boundary of Carrier's property actually runs along the old
fence line on three sides. She also concluded that Beard's fear of
alerting the defendants was a plausible reason for not
i nvestigating the property nore closely to verify its description.
Finally, the magistrate judge noted, sua sponte, that the place
where the mari huana plants were grow ng constituted "open fields,"
exenpting the seizure of the plants fromthe aegis of the Fourth
Amendnment .

Inreviewng adistrict court's suppression ruling grounded on
live testinony adduced at a suppression hearing, we accept the

court's factual findings unless they are clearly erroneous or



i nfluenced by an incorrect view of the |aw. United States v.

Gllo, 927 F.2d 815, 819 (5th Gr. 1991). W review the district
court's | egal conclusions de novo. |d.

1. Good Faith Exception

In United States v. Leon, 468 U. S. 897, 922-23, 104 S. Ct.

3405, 82 L.Ed.2d 677 (1984), the Suprene Court held that evidence
obt ai ned by | aw enforcenent officials acting in good-faith reliance
on a search warrant is adm ssi ble even though the affidavit on the
basi s of which the warrant was i ssued was i nsufficient to establish
probabl e cause. The court noted four circunstances in which the
good-faith exception would not apply: 1) when a nagi strate judge
is msled by informati on known by the affiant to be false or the
falsity of which would have been known to the affiant but for his
reckl essness; 2) when the magistrate judge abandons his duties;
3) when the affidavit is so lacking in indicia of probable cause as
to render official belief inits existence entirely unreasonabl e;
and 4) when the warrant is so facially deficient that a presunption

of its validity is unreasonable. ld. at 923; United States v.

Webb, 950 F.2d 226, 229 (5th Cir.), cert. denied, 112 S . 2316

(1992). |If the good-faith exceptionis found to apply, we need not
reach the question whether probable cause existed to issue the

warrant. United States v. Kleinebreil, 966 F.2d 945, 966 (5th Gr

1992) .
At the suppression hearing, the engineer who surveyed the
property for the district attorney's office testified that there

were two fence lines in the area, one old and the other new



Deputy Beard testified that he thought that all of the property
contained within the old fence line was Carrier's. He applied for
the search warrant after he found a patch of marihuana grow ng
within the old fence |ine.

Kelley argues that the issue should not be analyzed as
i nvol vi ng t he good-faith exception, but rather as though the search
had been executed in the conpl ete absence of a warrant. W have,

however, applied the good-faith exception in a case simlar to the

present one. See United States v. Gordon, 901 F.2d 48, 50
(5th Gr.), cert. denied, 498 U S. 981 (1990). I n Gordon, the

of ficer used an invalid address but searched the | ocation intended
to be searched--a residence the affiant had seen while in the
conpany of an undercover officer. |In the instant case, the search
warrant m sstated the dinensions of the property to be searched,
however, Beard obviously intended that the warrant enconpass the
area where the plants were |located and that is the area that in
fact was searched. The district court's findings were not clearly
erroneous, and they support the conclusion that the good-faith
exception applies.

2. Open Fi el ds Exception

The magi strate judge alternatively concluded that the area of
the search could be classified as an "open field." Such areas are
not entitled to the protection of the Fourth Anendnent. The rule
is well settled that when an area is properly classified as an open
field, governnental intrusion does not inplicate the Fourth

Amrendnment . See United States v. Eastland, 989 F.2d 760, 764-65




(5th CGr. 1993). Deputy Beard testified that the area he searched
was rural and densely wooded, clearly one kind of property that
nmeets the open field definition. Density of the cover is
irrel evant.

The evi dence was properly adm tted under either the good-faith
exception or the open fields exception to the warrant requirenent.

C. Possessi on of Mari huana as a "Drug Trafficking Crinme"

I n discussing the el enents of the offense, the district court
instructed that "possession of mari huana with intent to distribute
is a drug trafficking crine." Kelley contends that the district
court's instruction was in error for the same reasons that he
advanced in his ex post facto argunent. He clains that possession
wththe intent to distribute mari huana was not a "drug trafficking
crinme" at the tinme of the offense, making the court's instruction
erroneous.

The governnent counters that Kelley failed to object to the
jury instruction; therefore, the district court's instruction
shoul d be upheld unless it anpbunts to plain error. But we find
that Kelley did object "to the | anguage that deals with possession
wth intent to distribute marihuana as not be included in the
definition of drug trafficking crinme as it existed in August of
1988. "

When reviewng the propriety of a jury instruction, we
determ ne whether the charge as a whole is a correct statenent of
the Iaw and whether it clearly instructs the jurors regarding the

principles of law applicable to the factual issues before them



United States v. Stacey, 896 F.2d 75, 77 (5th Gr. 1990). As |long

as the jury charge accurately reflects the I aw and the facts of the
case, the district court is vested with broad discretion in
formulating the charge, and we wll not lightly disturb its

exercise of that discretion. United States v. Casto, 889 F. 2d 562,

566 (5th Gir. 1989), cert. denied,. 493 U S. 1092 (1990).

As discussed previously, possession with the intent to
distribute marihuana was a drug-trafficking crime wthin the
meani ng of 8 924(c) as it existed at the tinme of the offense. See
Coburn, 876 F. 2d at 375-76. Thus, the district court's instruction
was a correct statenment of the | aw and Kell ey's argunent is w thout
merit.

D. Definition of Conspiracy

Kelley insists that the district court's jury instruction was
erroneous because it expanded the definition of "conspiracy" beyond
that charged in the indictnent. He urges that the indictnent
charged him with conspiracy to possess wth the intent to
di stribute under 21 U S.C. 88 841 and 846, but the district court
gave the definition of conspiracy appearing under 18 U S.C. § 371
whi ch defines a conspiracy concerning "any offense against the
United States." Kelley did not object to this jury instruction in
the district court; therefore, the instruction is reviewed for

plain error. See United States v. Arky, 938 F.2d 579, 582

(5th Gr. 1991), cert. denied, 112 S.Ct. 1268 (1992). To neet this

standard, Kelley nust show that the omtted or erroneous

instruction was nore than reversible error; he nmust show that it



produced a grave m scarriage of justice. I1d.
The district court charged the jury that:

Title 18 of the United States Code
Section 371 nmakes it a crinme for anyone to
conspire wth soneone else to commit an
of fense against the law of the United States.
In this case, Mchael Kelley and others are
charged with the unlawful use and carryi ng of
a firearmwhile commtting a drug trafficking
crinme.

A conspiracy is an agreenent between two
or nore persons to join together to acconplish
sone unlawful person [sic]. . . . For you to
find the defendant guilty of this crine, you
must be convinced that the governnent has
proved each of the following beyond a
reasonabl e doubt: First, that two or nore
persons made an agreenent to conmt the crine
of drug trafficking as <charged in the
i ndi ctnment; second, that the defendant knew
the unlawful purpose of the agreenent and
joined in it wllfully, that is wth the
intent to further the unlawful purpose.

Al t hough the court used a definition of conspiracy that
applies to "any offense against the United States," the context of
the statenent makes it clear that the court accurately charged the
jury that the conspiracy was related to the drug-trafficking
of fense. G ven the nunerous occasions in which the court referred
to the drug trafficking offense, thereis no realistic possibility
that the jury could have msconstrued the district court's
st at enent .

E. Wong Statute Nunber

Kelley also conplains that the district court's jury
instructions were erroneous because the court cited the wong
statute nunber in giving the conspiracy instructions. The court

stated that "[t]itle 21 of the United States Code, Section



834(a) (1) makes it a crine for anyone know ngly or intentionally to
possess a controlled dangerous substance with the intention to
distribute it." As correctly noted by Kelley, 21 US. C
§ 834(a)(1) does not exist.

Kel | ey does not suggest how the court's clerical error m ght
have affected the jury's verdict; neither is it evident that it did
so. Although the district court cited the wong statute nunber,
the court's |anguage substantially tracks 21 U S.C. 8§ 841, the
statute under which Kelley was indicted. W are satisfied that the
district court's error did not affect the instruction of the
el emrents of the offense. Therefore, the m stake made in giving the

incorrect statute nunber was totally harnmless. See United States

v. lLaury, 985 F.2d 1293, 1300 (5th Cr. 1993).

Kell ey also suggests that the instruction containing the
incorrect statute nunmber resulted in a constructive anendnent of
the indictnment. He argues that he has a substantial right to have
the jury instructed solely on the charges contained in the
indictnment. He also argues that a jury instruction which allows a
def endant to be convicted of a crinme not charged in the indictnent
anpunts to plain error.

A constructive anendnent "occurs when the jury is permtted to
convict the defendant upon a factual basis that effectively
nmodi fies an essential elenment of the offense charged.™ United

States v. Baytank, 934 F.2d 599, 606 (5th Gr. 1991) (interna

quotation and citations omtted). Wen, as here, no objection is

made, reviewis limted to plain error. 1d. "[I]t is plain error

10



to give instructions that permt a jury to convict for a crinme not
charged in the indictnent because a court nmay not substantially
anend an indictnent through its jury instruction."™ |1d.

In the instant case, the questioned instruction does not
constructively anend the indictnent. The trial court instructed
the jury that, in order to convict Kelley, it nust find, anong
ot her things, that "two or nore persons nade an agreenment to conmt
the crime of drug trafficking as charged in the indictnment[.]"
Thus, the jurors needed to conclude that Kelley conspired to
possess and distribute mari huana if they were to convict him The
instruction defining a general conspiracy did not alter an
essential elenent of the offense charged and did not broaden the
possi bl e basis for conviction.

F. Knowl edge of Presence of the Firearm

Finally, Kelley argues that the district court inproperly
instructed the jury that he need not have know edge that the co-
conspirators had possession of the gun in order to find himguilty
under 8 924(c)(2). He argues that the instruction inpermssibly
shifted the burden to himto prove that he did not have know edge
of the guns, thereby intruding on the jury's deliberation process.

Even a defendant who does not know that his co-conspirator
possessed a weapon during a drug trafficking offense may be
convicted under 8§ 924(c)(2) if the governnment shows that the
defendant was a nenber of the conspiracy and that the co-
conspirator carried the weapon in furtherance of the conspiracy.

See United States v. Raborn, 872 F.2d 589, 595-96 (5th Cr. 1989).

11



The cases cited by Kelley as requiring know edge as a prerequisite
to convict a defendant under § 924(c)(2) are inapposite. They do
not invol ve the offense of conspiracy, which allows a defendant to
be held responsible for acts commtted in furtherance of the
conspiracy. Because the jury instruction adequately expl ai ned the
law as applicable to the facts, the jury instruction was not
erroneous.
1]
CONCLUSI ON

We find no nerit in Kelley's assignnents of error or in his
argunents proffered in support of them For the foregoing reasons,
Kell ey's conviction and sentence are

AFFI RVED.
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