IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5296

LI NUS ALLI SON,
Pl ai ntiff-Appellant,
ver sus
COASTAL CORPORATI ON
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(91 Cv 1159 )

( August 16, 1993 )
Before PCOLI TZ, Chief Judge, GARZA, and JOLLY, Crcuit Judges.
PER CURI AM *

After due consideration of the briefs submtted in this case,
the oral argunents of able counsel for both parties, and the
record, we find that the district court did not err in granting
summary judgnent in favor of appellee Coastal Corporation. The

judgnent of the district court is therefore affirned.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



The plaintiff's primary argunent, in brief and before the
court, is that the district court erred in deferring to the plan
admnistrator's strict interpretation of the terns of the policy,
and instead should have applied a nore lenient standard of
interpretation based upon the "public policy" behind ERI SA. The
thrust of Allison's argunent is that the "federal common | aw' bei ng
fashioned in other circuits adopts a review standard that takes
into account "the reasonabl e expectations of the parties to the
contract." Such is not the law of this circuit. Wen an ER SA
pl an gives the adm nistrator discretionary authority to determ ne
eligibility for benefits or construe the terns of the plan, as both
parties admt the plan in this case does, the review ng court
applies an abuse of discretion or "arbitrary and capricious”

standard. Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115,

109 S. Ct. 948, 956 (1989). Thus, neither the district court nor we
are at liberty to adopt the "lenient" standard of revi ew advocat ed
by the plaintiff. Under the abuse of discretion standard, it is
clear--as indeed Al lison's argunent virtual ly acknow edges--that we
cannot say that the plan admnistrator's interpretation should be
rej ected.

In the sane vein, the plaintiff also argues that the district
court erred in finding that his work at the barbecue stand was
"substantial gainful enploynent activity productive in nature" so
as to disqualify him from eligibility for long-term disability

benefits under Section 5(A)(ii) of the plan. Again, the district



court correctly found that the plan adm nistrator's deci sion that
Al lison was engaged in "substantial gainful enploynent activity"
was not an abuse of discretion or arbitrary and capricious.
Allison is a self-enployed entrepreneur operating his own
restaurant; he waits on custoners, acts as cashier, and lights the
bar becue pit each norning. Such a job certainly qualifies as
"substantial gainful enploynent activity," and furthernore easily
rises to the level of dignity inparted by his forner job, that of
a nechanic at Coastal Corporation

In sum although the plaintiff in this case is disabled from
returning to his fornmer job, he is not disabled from engaging in
"substantial gai nful enploynent activity productive in nature,"” and
in fact is earning a livelihood as an entrepreneur. The district
court correctly granted summary judgnent in favor of appellee
Coastal Corporation in this case based upon the clear terns of the
disability plan. The judgnent of the district court is therefore

AFFI RMED



