IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5293

NATI ONAL LABOR RELATI ONS BOARD
Petitioner,
ver sus
ALBERTSON S, | NC.

Respondent .

Application for Enforcenent of an Order of the
Nat i onal Labor Rel ati ons Board
(16 CA 14717 & 16 CA 14713 2)

(Cct ober 18, 1993)

Bef ore SNEED, * REYNALDO G. GARZA, and JOLLY, Circuit Judges.
PER CURI AM **

In this labor relations case, respondent Al bertson's, Inc
("Al bertson's") opposed the application for enforcenent of an order
of the National Labor Relations Board ("NLRB"), in which the NLRB
found that Al bertson's violated § 8(a)(1) and (3) of the National

Labor Rel ations Act by issuing awitten warning to an enpl oyee for

“Senior Circuit Judge of the United States Court of Appeals
for the Ninth Crcuit sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



union solicitation. Because the record does not contain

substantial evidence to support the NLRB's conclusion that the

warni ng was directed at legitimte union solicitation, we reverse.
I

Al bertson's, a supermarket chain with over 600 stores in
ei ghteen states, nmaintains a valid "no solicitation" policy that
prohi bits union solicitation by either non-enpl oyees or enpl oyees
during work tinmes. This policy is posted throughout Al bertson's
stores. During the sumrer of 1990, the United Food and Commer ci al
Wor kers Uni on, Local 100 ("the union") began an effort to organize
enpl oyees at Al bertson's in the Dallas-Fort Wrth area. One of
Al bertson's enployees at its Irving store, Jose Hernandez, becane
an advocate for union organi zati on, encouragi ng fell owenpl oyees to
join in the unionization of the stores.

To this end, Hernandez approached two enployees, Sherry
Culotta and Tina Oivarez, in a back room while they worked at
checking in stock froma delivery truck. Hernandez spoke to them
for approximately fifteen m nutes, pronpting Culotta to | eave her
work station to conplain to the drug manager, David Tinsley.
Tinsl ey said he woul d do sonet hing about it. Subsequently, while
divarez was working, she was approached by Hernnandez who pl eaded
the union's case, causing Aivarez to conplain to Tinsley. Tinsley
informed store director Dave Lawson of these conpl aints.

Her nandez al so approached a third enpl oyee, Renee C ark, while

she was on break. After this encounter, C ark conpl ained to Lawson



that she felt threatened by Hernandez, who had stated that soneone
had i nfornmed t he managenent that there had been union solicitation.
According to C ark, Hernandez had told her "that they were going to
find out who it was." Lawson reassured Clark that he would | ook
into the matter. The next day, Hernandez agai n approached d ark,
this tinme while she was worki ng, grabbed her armand pulled her to
one si de, inquiring whether she had nmade her deci si on about j oining
the union. Wien Cark replied that she had not, he told her to
decide and let himknow. dark imediately called Lawson, who had
W tnessed the scene, and conplained that she was afraid of
Her nandez.

Based on these incidents, Lawson issued a witten warning to
Her nandez, whi ch Lawson read to Hernandez out | oud when he refused
to read or sign the warning. The warning reprimnded Hernandez
for violating the no solicitation policy, and for creating unrest
and di sturbance. The warning concluded that "[a]ny further
violations of the conpany no-solicitation policy or threats,
intimdation, coercion, retaliation etc. at work toward other
enpl oyees will result in your imediate term nation."

I

The union responded to the warning of Hernandez by filing

charges of unfair |abor practices, alleging that Al bertson's had

violated 29 U S.C. § 158(a)(1l) and (3).! The Adnministrative Law

! The union al so nade charges in connection with a second
Al bertson's store in Watauga, Texas. Al bertson's, however, has



Judge ("ALJ") found that Albertson's had violated 8 8(a)(1l) and
(3), reasoning that there were in fact two warni ngs. According to
the ALJ, "the first [warning] issued because of Hernandez's
solicitation in violation of [Albertson's] valid [no solicitation]
rule, [and] the constructive "second warning' issued for causing
“unrest and disturbance."" The ALJ reasoned that the "first"
warning was | egitimate, as Hernandez had i ndeed violated the valid
no solicitation policy. The "second" warni ng, however, was not
legitimate according to the ALJ for several reasons. First, the
ALJ concl uded that the "second"” warni ng was directed at Hernandez's
legitimate solicitation on the basis that Lawson assured d ark that
he would "see what [he] could do" after Hernandez rightfully
approached d ark during break tine. Second, the ALJ enphasized
that, based on C ark's deneanor at the hearing, she "is a highly
sensitive young woman and clearly naive of the realities of trade
uni on organi zation generally. . . . | find Ms. Cark's reactionto

M . Hernandez was overwought." Finally, the ALJ concl uded that

the use of the word "etc."” in the warning was "so obvi ously vague
as a restriction on conducts as to be fatally overbroad and
invalid." As arenedy, the ALJ directed Al bertson's to rescind the
i nproper portion of the warning.

On appeal, the NLRB affirnmed the ALJ' s deci sion, agreeing with

the ALJ's conclusion that no intimdation or unrest occurred.

not appeal ed the ALJ's decision on these charges.



Moreover, the NLRB agreed that the "second" warning was in fact
tied to Hernandez's perm ssible solicitation. Finally, the NLRB
found, as had the ALJ, that the use of the term "etc." was too
vague. Albertson's tinely appeal ed.
1]
When revi ewi ng the NLRB' s deci si ons, we nust determ ne whet her
the record as a whole denonstrates that there is substantial

evi dence that supports the NLRB' s finding. Texas Wrld Service

Co., Inc. v. NLRB, 928 F.2d 1426, 1430 (5th Gr. 1991). To neet
this substantial evidence standard, there nust be sufficient
rel evant evidence in the record such that a reasonable m nd m ght
accept it as adequate to support the conclusion reached. Universal

Canera Corp. v. NLRB, 340 U. S. 474, 477 (1951). Therefore, we

accord considerable deference to the NLRB's findings of facts.

Texas Wrld Service, 928 F. 2d at 1430. Questions of |aw, however,

are revi ewed de novo.

The ALJ and the NLRB both concluded that the so-called
"second" warning was in fact retaliation agai nst Hernandez for his
solicitation within the purview of Al bertson's "no solicitation”
rule. To support this conclusion, they refer to Lawson's
assurances to C ark, who had cone to hi mconpl ai ni ng of Hernandez's
unwanted, albeit legitinmate, attention, and to the timng of the
warni ng, which canme one day after Cark reported Hernandez's
protected solicitation. Both the ALJ and the NLRB enphasi ze their

beliefs that Hernandez did not disrupt or interfere with working



conditions; any feelings of intimdation or insecurity were bl aned
on the naivete and sensitivity of Cark and her m sunder st andi ng of
undefined "cultural differences." W disagree. The observations
of the ALJ and the NLRB do not anount to substantial evidence
supporting the conclusion that the warning was notivated by
Al bertson's desire to retaliate against |lawful union solicitation
by Her nandez. Lawson's comment, taken in context, was an assurance
to a shaken enpl oyee that Lawson would see what he could do to
prevent a recurrence of that disturbing incident. There is nothing
inthe record that connects his comment to the warning. Moreover,
the timng of the incident, which the ALJ and NLRB find so
suspicious, is of little if any probative value. It is true that
Lawson i ssued a warni ng one day after O ark conplained to him but
it is equally true that Lawson issued the warning after receiving
a second far nore disturbing conplaint by dark. Again, the ALJ
and NLRB neke a strained inference that sinply because the warning
was issued after Lawson discovered that Hernandez was soliciting
for the union, the warning nust have been the result of the
| egitimate union solicitation.

I n addi ti on, we cannot so casually dism ss the significance of
the conplaints of the three female enployees regarding the
intimdation and physically invasive nethods enpl oyed by Her nandez
in his efforts to secure their support for wunionization. As
respondent succinctly states in its brief, "[i]f it was ever

acceptable for an enployer or the [NLRB] to ignore the conplaints



of wonen enployees on the grounds that they were being overly
sensitive, or to |l et offensive behavior by their mal e cowrkers go
unpuni shed because such behavior was just part of the “male
culture,' that tinme has long since passed." W agree. No one
di sputes the fact that Hernandez was overbearing in his manner or
t hat he grabbed C ark, pulling her fromher cash register. 1|n each
i nstance, the femal e enpl oyee i n question i medi ately |l eft her work
station to conplain of Hernandez's offensive conduct. Based upon
this record, for the ALJ and the NLRB to concl ude that Hernandez
did not engage in intimdating behavior flies in the face of |ogic.
Because the NLRB's conclusion is not supported by substantia
evi dence, we hold that the "second" warning was not inpermssibly
directed at protected conduct.

Next, the NLRB found that the use of the word "etc." in
Al bertson's warni ng to Hernandez "l eft anbi guous and open-ended t he
nature of any future conduct at work which could result in
Her nandez' di scharge [and] coul d reasonably have been construed to
i nclude protected instances of solicitation |like that in which
Her nandez engaged in the breakroom" W disagree. The war ni ng
stated that Hernandez would be termnated if he violated the no
solicitation policy or if he engaged in conduct anounting to
"threats, i ntimdation, coer ci on, or retaliation, etc."
Term nation on either basis would be perm ssible since Al bertson's
is not required to tolerate abuse of its enployees any nore than it

must tolerate violations of its no solicitation" policy.



Moreover, we reject the holding that the use of the word "etc."
creat ed an unreasonabl y vague war ni ng, thereby chilling Hernandez's
legitimate union activity. The word "etc." follows alist of terns

that clearly refers to a narrow range of abusive or offensive

behavi or agai nst fell ow enpl oyees. "Etc." is the abbreviation for
et cetera, which is Latin for "and the like." Using the phrase
"and the |I|ike" followwing a Ilist of specific items is a

qui ntessential ejusdem generis signal that the list, while non-

excl usi ve, conprises only those additional unnaned itens that are
"I'i ke" the nanmed itens. Contrary to the findings of the ALJ and
the NLRB, the use of "etc." in Albertson's |letter gave Hernandez
sufficiently specific warning of the kinds of inappropriate
behavi or that woul d not be tolerated.
|V

For the foregoing reasons, the NLRB's application for

enforcement of its order is

DENI ED



