UNI TED STATES COURT OF APPEALS
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Summary Cal endar

CHARLES LEE FONTENOT and
W NTER FONTENQOT,

Pl ai ntiffs-Appellants,
VERSUS
MOBI L O L EXPLORATI ON &

PRODUCI NG SOUTHEAST, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

(91 CV 2707)
July 7, 1993
Bef ore H G3 NBOTHAM SM TH, AND DeMOSS, Circuit Judges.

PER CURI AM *
| .
Plaintiff Charles Fontenot alleges that he was i njured on May
1, 1991, when he slipped and fell on an oil platform operated by
Mobil Q| Exploration and Produci ng Southeast, Inc. (hereinafter

Mobil). At the tinme of the accident, plaintiff was enployed by

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Thi beaux & Son Construction, |Inc. (hereinafter Thibeaux) for
approxi mately one year and had been on the Mbil platformfor two
days prior to the accident. Fontenot was in the process of
transferring five-gallon containers in plastic crates from one
portion of the platform to another. Al t hough the platform was
soapy and wet froma scrubdown that was bei ng perforned by Fontenot
and other Thi beaux enpl oyees, plaintiff had successfully
transferred other containers wthout accident wuntil his feet
slipped out from under him while passing over a pipe that was

permanent|ly suspended one foot above the deck.

1.

Plaintiffs filed suit in the 38th Judicial D strict Court of
the State of Louisiana, and defendant Mbil renoved the matter to
the United States District Court for the Wstern District of
Loui si ana, pursuant to 28 U. S.C. 81441 on the grounds that the case
was governed by federal |law contained in the Quter Continenta
Shel f Lands Act, 43 U.S.C. 81331 et seq.

Mobil nmoved and obtained summary judgnent on all clains
against it, contending that plaintiff was Mbil's borrowed servant
and that Mobil therefore was i muni zed fromtort liability pursuant
to the Longshore and Harbor Wbrkers' Conpensation Act, 33 U S. C
8905. The district court certified the judgnent as a final

j udgnent pursuant to Federal Rule of Cvil Procedure 54(Db).



L1l
On appeal from summary judgnent, this court reviews the case

de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992),

cert. denied, 113 S. Q. 82 (1992). In reviewing the grant or
denial of summary judgnent, we are bound to apply the sane

standards as the district court, Meza v. General Battery Corp., 908

F.2d 1262, 1275 (5th Cr. 1990); that is, we are to determ ne
whet her there is any genui ne i ssue of material fact or whether the
movant is entitled to a judgnent as a matter of law. Fed. R G v.
P. 56(c). In making that determ nation we are bound to believe al

t he evi dence asserted by the non-novant and to draw all inferences

inthe light nost favorable to that party. Adickes v. S. H Kress

and Co., 398 U. S. 144 (1970). In other words, it is not the role
of the judge on ruling on a notion for summary judgnent to nake
determ nations regarding credibility, to weigh the evidence, and to

draw i nferences fromthe facts. Anderson v. Liberty Lobby, Inc.

477 U.S. 242 (1985).

| V.
The question of whether Fontenot was a borrowed servant

is aquestion of |law. Gaudet v. Exxon Corp., 562 F.2d 351 (5th Cr

1977), cert. denied, 436 U S. 913 (1978). However, the issue
i nvol ves factual disputes that require resolution by a fact-finder.

Brown v. Union G| Co. of California, 984 F.2d 674 (5th Cr. 1993).

Only upon resol ution of those disputes may the judge take the facts



and apply them to the l|legal standard that determ nes whether
borrowed- enpl oyee status exists as a matter of |aw
The | egal standard governi ng borrowed enpl oyees was enunci at ed

by this court in Ruiz v. Shell Gl Co., 413 F.2d 310, 312-13 (5th

Cr. 1969). The court suggested nine factors to be evaluated in
determ ni ng whet her the borrowed enpl oyee doctrine applies:

(1) Who has control over the enployee and the work he is
perform ng, beyond nere suggestion of details or cooperation?

(2) Whose work is being perfornmed?

(3) Was there an agreenent, understanding, or neeting of the
m nds between the original and borrow ng enpl oyer?

(4) Dd the enpl oyee acqui esce in the new work situation?

(5 Didthe original enployer termnate his relationship with
t he enpl oyee?

(6) Who furnished tools and place for performance?

(7) Was the new enpl oynent over a considerable | ength of tine?

(8) Who had the right to discharge the enpl oyee?

(9) Wio had the obligation to pay the enpl oyee?

V.
The threshold question on review of summary judgnent is
whet her Mobil has carried its initial burden of showi ng that there

is an absence of a genuine issue of material fact. Cel otex Corp. V.

Catrett, 477 U S. 317 (1986). In response, Fontenot may not rest

on the nere allegations or denials of his pleadings but nust



present affidavits or other evidence that set forth specific facts
show ng that there is a genuine issue for trial

This court believes that Mbil has clearly discharged its
burden by reference to Fontenot's deposition testinony and to an
affidavit of a Mbil enployee who clains to have had supervisory
control over the plaintiff. Plaintiff fails, however, to present
sufficient facts in his affidavit to defeat the summary judgnent
nmotion. Wthout Fontenot's deposition testinony, this court would
be faced with conflicting affidavits and would have no way of
resol ving the di spute without infringing onthe fact-finder's role.
Summary judgnent "by no neans authorizes trial on affidavits." 477
US at 254 However, this court <certainly would not be
overstepping its boundaries by accepting what plaintiff hinself
testified to during deposition and drawi ng | egal concl usions from
such testinony since, as stated above, the final determ nation of

borrowed- enpl oyee status is a question of |aw

VI .

Application of the facts of this case to the Ruiz standard
easily can dispose of all but the first factor. Wth regard to the
second factor, there is no question that Fontenot was performng
Mobil's work. The sol e purpose of Mbil's hiring Thi beaux workers
was to performwork Mobil was not able to acconplish with its own
enpl oyees.

The third factor focuses on the understandi ng between the

nom nal and borrowi ng enployers. Plaintiff argues that the



contract provisions, far from <creating a borrowed-servant
relationship, indicate that Thi beaux and Mbil in fact intended
Fontenot to remain a Thi beaux enployee. Plaintiff cites Al day v.
Patterson Truck Lines Inc., 750 F.2d 375 (5th GCr. 1985) and West

v. Kerr-MGee Corp., 765 F. 2d 526 (5th Cr. 1985), but the district

court properly distinguished those cases on the basis of the
specific prohibition of the borrowed-enployee status in those

contracts. I nstead, the instant case is nearly identical to

Al exander v. Chevron, U S A, 806 F.2d 526, 528 (5th Cr. 1986),
cert. denied, 483 U S. 1005 (1987), in which the borrow ng conpany
hired the nom nal enployer "to performthe work as an i ndependent
contractor and not as an enployee of Conpany." The contract in
this case provides that the "[c]ontractor shall do and performthe
wor k as the i ndependent contractor, free of control or supervision
of conpany."

Furthernore, this court has recognized that the "reality at
the worksite and the parties' actions in carrying out a
contract...can inpliedly nodify, alter, or waive" the contract

provi si ons, whatever the express |anguage m ght provide. Ml ancon

V. Anpbco Production Co., 834 F.2d 1238, 1245 (5th Cr. 1988).
G ven that Thi beaux did nothing nore than tell Fontenot to report
tothe Mobil platform the situation indicates that Thi beaux agreed
to Mbil's tenporary assertion of control over the Thibeaux
enpl oyees. | ndeed, Thi beaux was in the business of |oaning out its
workers and never attenpted to assert any control over its

enpl oyees once they were sent to the worksites.



Regardl ess of Fontenot's clains to the contrary, this court
considers his acceptance of a job that regularly sent him to
tenporary work places as acqui escence to each of those enpl oynent
situations. 784 F.2d at 617. Furthernore, Fontenot said during
deposition that he received and foll owed instructions froma Mobi
supervi sor. And according to Mbil's uncontradicted affidavit,
Font enot had attended at | east two safety neetings by his third day
of work at the platform and had at no tine objected to Mbil's
authority over him By failing to conplain, plaintiff acqui esced
to his new work environnent. 834 F.2d at 1246. There was, then,
not nerely constructive acqui escence, but acqui escence in fact.

Wth regard to the fifth factor, this court has said that it
is not necessary that the |ending enployer conpletely sever its
relationship with the enployee. 784 F.2d at 617. "Such a
requi renent would effectively elimnate the borrowed enployee
doctrine as there could never be two enployers.” Id. Instead, the
focus should be on the lending enployer's relationship with the
enpl oyee during the enployee's period of enploynent by the
borrower. [d. The only evidence of any continuing relationship
bet ween Fontenot and Thi beaux -- a phone call Fontenot nade from
the platformto Thibeaux with regard to his pay -- is insufficient
to rebut the claim that their enploynent relationship had been
tenporarily term nated.

The sixth factor also argues in favor of Mbil. Contrary to
the allegations he makes in his affidavit, Fontenot testified

during deposition that Mbil supplied nost of what the Thi beaux



wor kers needed to do their work and to clean up. He reported to
Mobil with nothing except his personal safety equi pnent.

The seventh factor is neutral in this case since Fontenot had
been working for Mobil for only a short period -- two days --

before the date of the accident. Capps V. N. L. Bar oi d- NL

| ndustries, Inc., 784 F.2d 615, 618 (5th Gr. 1986), cert. deni ed,

479 U. S. 838 (1986). In Capps this court stated that "[i]n the
case where the length of enploynent is considerable, this factor
supports a finding that the enployee is a borrowed enployee;
however, the converse is not true." |d.

Wth regard to the eighth factor, plaintiff argues that Mbbi
had no authority to discharge him from his enploynent wth
Thi beaux. However, the proper focus is not whether the borrow ng
enpl oyer can di scharge the enpl oyee fromhis original enploynent,
but whet her the borrower has the right to term nate the enpl oyee's
services with itself. 784 F.2d at 618. Plaintiff does not argue
that Mobil could not sever their relationship but in fact conceded
during deposition that Mbil could have di sm ssed himfromwork on
the platform

Finally, while it is true that Fontenot was paid directly by
Thi beaux, it is also the case that Mbil reinbursed Thi beaux at a
hi gher rate for the hours that plaintiff worked. This court has
recogni zed that this indirect form of paynent by the borrow ng
enployer is all that is necessary to satisfy the ninth requirenent.

See, e.g., 834 F.2d at 1246 and 784 F.2d at 618.



Based on these facts alone, the district court properly could
have granted Mbil's notion for summary judgnment even w thout
resolving the control issue because although this court has
consi dered control to be the central factor, see, e.g., 834 F. 2d at
1244-45 and 784 F. 2d at 617, the court's | anguage in Ruiz does not
demand this interpretation: "no one of these factors, or any
conbi nation of them is decisive, and no fixed test is used to
determ ne the existence of a borrowed-servant relationship." 413
F.2d at 312. Even in Melancon, this court conceded that although
often considered the central issue, control is not necessarily
determ native. 834 F.2d at 1245. And in Gaudet, this court chose
to deenphasi ze control, stating that the Ruiz factors "are to be
wei ghed as appropriate in each particular case." 562 F.2d at 356.

G ven that the issue of control is not determnative as a
matter of law, this court may use its discretion in applying the
Rui z standard and rule that the undisputed facts, notw thstandi ng
what ever doubts remain with regard to the i ssue of control, warrant
a conclusion as a matter of |law that the evidence does indicate a
borrowed-servant relationship. As this court in Gaudet stated
al t hough the court nmay not resol ve di sputed i ssues of material fact
in ruling on a notion for summary judgnent, it "wll not insist
upon the expense and delay of a trial if the overall issue can be
resol ved through a preponderance of other factual matters not in
di spute.” 562 F.2d at 358. |If there are sufficient basic factual

ingredients that are undi sputed, even if sone of the Ruiz factors



remai n unresol ved, the court may grant summary judgnent. 784 F.2d
at 616.

Even if the control issue were determ native, we could stil
reach the sanme conclusion given plaintiff's scant factual
presentation. To preclude summary judgnment, the nere existence of
a disputed factual issue is insufficient. "The dispute nust be

genui ne, and the facts nust be material." Professional Mnagers,

Inc. v. Fawer, Brian, Hardy & Zatzkis, 799 F.2d 218, 222 (5th G

1986). Plaintiff's primary claimwith regard to the question over
control is sinply that he was the "l ead roustabout” and was not
under Mobil's supervisory control. Essentially, this assertion
anpunts to a claimthat he was his own boss. By Fontenot's own
testi nony, Thibeaux sinply instructed plaintiff about where to go
and to whomto report. |f not under Thi beaux's or Mbil's control,
t hen under whose control was he? H s assignnent as the |ead
roust about actually serves as illustration of Mbil's authority.
Font enot was assigned that position only after a Thi beaux enpl oyee
consulted with a Mbil enployee for approval. Finally, plaintiff
also testified that a Mdbil supervisor gave Fontenot orders in the
nmor ni ng about what was to be done each day. More inportantly, it
was a Mobil supervisor that specifically assigned the task
plaintiff was performng at the tine the accident occurred.

Gven the facts set out in plaintiff's own deposition
testi nony and the undi sputed facts contained in Mbil's affidavit,
this court believes that no reasonable mnd could differ as to the

inport of the evidence. Plaintiff attenpts in his affidavit to

10



create a trace of doubt surrounding the control issue, but the
"mere existence of a scintilla of evidence" will not defeat a
properly supported notion for summary judgnent. 477 U. S. at 252.
The district court therefore properly granted defendant's notion
for summary judgnent.

AFF| RMED.
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