UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5261

MARI LYN RI TTER, Bankruptcy Trustee,
Substitute for TOMMY H CONDREY,

Pl ai ntiff-Appellant,
vVer sus
Rl CHARD K. HOMARD, JR., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(CV-89-0953)

(July 5, 1994)
Bef ore JONES and DeMOSS, Circuit Judges, SCHWARTZ, " District
Judge.
EDI TH H JONES, Circuit Judge: ™
Tonmy Condrey appeals after his second jury trial in
this civil RICO case. Both trials resulted in |arge verdicts
favorable to him and both tines the trial court refused to enter

judgnent on the verdict, granting a notion for newtrial the

District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

""Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published



first tinme around and a judgnent as a nmatter of law follow ng the
second trial

Condrey's case was constructed despite nmany and conpl ex
conceptual and factual difficulties. W will not dwell on the
ni ceties of such issues, nor will we attenpt to rehash the
i nvol ved rel ati onshi ps anong Condrey, his firnms, and the
defendants. Even if Condrey could succeed on all the other
i ssues raised on appeal, we are persuaded that the trial court
properly held that he did not prove that the alleged R CO
enterprise -- consisting of hinself, R chard Howard, Loui siana
Fi ber Corp., Howard G n, Inc., and D xie R ver Cotton
Products -- engaged in a "pattern of racketeering activity."

DI SCUSSI ON
This court reviews de novo a district court's judgnent

as a matter of law pursuant to Fed. R GCv. P. 50. See Omitech

Int'l, Inc. v. The dorox Co., 11 F.3d 1316, 1322-23 (5th G

1994). A grant of judgnent as a nmatter of law is appropriate
when, after considering all of the evidence presented at trial in
the light nost favorable to the non-noving party, the evidence
points so strongly and overwhelmngly in the noving party's favor
that reasonable jurors could not have reached a contrary

concl usi on. See i d.



A
Racket eer |Influenced and Corrupt Organizations (Rl CO
As a general matter, all Racketeer |nfluenced and
Corrupt Organi zations ("RICO') clainms require proof of (1) a
person engaging in (2) a pattern of racketeering activity (3)
connected to the acquisition, establishnment, conduct, or control

of an enterprise. See 18 U.S.C. 8§ 1962; see also Inre

Bur zynski, 989 F.2d 733, 741-42 (5th Gr. 1993); Cal casieu Mrine

Nat'l Bank v. Grant, 943 F.2d 1453, 1461 (5th GCr. 1991).
Qur anal ysis regardi ng whet her Condrey established a
sufficient pattern of racketeering activity -- a required el enent

of a successful civil RICO action -- is dictated by HJ. Inc. v.

Nort hwestern Bell Tel. Co., 492 U S 229, 109 S. C. 2893 (1989).

In HJ. Inc., the Court concluded that although the RI CO statute
provides for as few as two predicate acts to support a finding of
a pattern of racketeering activity, see 18 U.S.C. 8§ 1961(5), it

is clear that two predicate acts w thout nore does not.

[T]he term "pattern” itself requires the showi ng of a
relati onship between the predicates and of the threat
of continuing activity. It is this factor of
continuity plus relationship which conbines to produce
a pattern. . . . [T]o prove a pattern of racketeering
activity a plaintiff . . . nmust show that the
racketeering predicates are related, and that they
anount to or pose a threat of continued crimnal
activity.

HJ. Inc., 492 U S at 239 (enphasis in original; quotation marks

and citations omtted).



B
Al | eged Predicate Acts

Viewi ng the evidence in the light nost favorable to
Condrey, the facts necessary to this discussion are that in
Novenber of 1985, Tommy Condrey and Richard Howard forned a
busi ness, Dixie River Cotton Products, Inc. ("D xie River Cotton
Products" and "DRCP"), for the purposes of buying, selling,
storing, and brokering cottonseed. Both Condrey and Howard had
worked in the cotton industry for several years and over the
years had becone associated with various cotton-rel ated
busi nesses. Neither Condrey nor Howard could afford to nmake any
capital investnent into the newy fornmed conpany, so they decided
to use assets and manpower associated with the other busi nesses
with which they were associated. Condrey brought this |awsuit
all eging that Howard used Di xie River Cotton Products as well as
t he ot her businesses with which Howard was
associ ated -- Louisiana Fiber Corp. and Howard G n -- to stea
from Condrey in violation of RICO | aw.?

Condrey clainms sundry events that took place anong the
defendants -- with Howard al ways at the center -- constitute
various predicate acts of mail fraud, wire fraud, and theft of
goods in interstate commerce and, when taken together, establish
a pattern of racketeering activity for purposes of RICO |law. W

di sagr ee.

L Ri chard Howard's attorney, Leo MIler, was al so a naned def endant.

However, he settled with Condrey three days into the second trial.
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1. Port Authority Lease

Condrey first alleges that Howard's involvenent in a
war ehouse | ease anounted to a predicate act of mail fraud. See 18
US C 8§ 1961(1)(B). The elements for RICO mail fraud are (1) a
schene to defraud by neans of false or fraudul ent representation,
(2) intrastate or interstate use of the United States mail to
execute the schene, (3) the use of the mail by the defendant
connected with the schene, and (4) actual injury to the plaintiff.

See Burzynski, 989 F.2d at 742.

The evidence at trial indicated that in the spring of
1986, Howard and Condrey | earned that the | ocal Port Comm ssion was
seeki ng bids on a 20-year | ease for a warehouse i n Lake Provi dence,
Loui siana. They decided that their corporation D xie R ver Cotton
Products would nmake a bid for the warehouse. Wi | e Condrey was
traveling out of the city, Howard telephoned him to keep him
apprised of the progress of the bid. The bid submtted by Howard
and Condrey was nmailed to and accepted by the Port Comm ssion in
July of that sane year. However, when the | ease was drawn up by
the Port Comm ssion, it indicated that defendant Louisiana Fiber
Corp. d/b/a Dixie River Cottonseed Products (not Di xie R ver Cotton
Products) was the holder of the lease.? Their bid on the port

| ease was published in the Banner-Denocrat, the official newspaper

of East Carroll Parish, and was sent through the mail to all

subscri bers on August 17, 1986 and Septenber 4, 1986. (Tr. 91,

2 Def endant Loui siana Fiber is Richard Howard's cl osel y-held

corporation. Dixie R ver Cottonseed Products was a nonexi stent busi ness.
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758). Condrey argues that this establishes several instances of
mai | fraud based on (1) the letters sent which m srepresented the
nanme of the | essee and (2) the mailing of the | ocal paper reporting
the bid to its subscribers.

The district court concluded that Howard' s conduct in
taking the lease in the nane of the wong corporation was nail
fraud because Howard used the U.S. mail in effectuating this fraud.
The district court stated that there was

an act of fraud culmnating in placing of the |ease of

the warehouse from the Lake Providence Port Authority

[ whi ch] was acconplished through the sending of letters

inJuly, 1986, m srepresenting the nanme of the | essee and

resulting in a lease to Louisiana Fiber, d/b/a Dxie

Ri ver Cottonseed Products, rather than [Di xie R ver

Cotton Products], on August 1, 1986.

Ruling on Post Trial Mdtions, p. 14. In brief to this court,
Condrey does not indicate where the evidence supporting the
district court's finding can be found, but after review of the
record, this court does find sone evidence that two letters were
sent in July of 1986 to acconplish this fraud.® (Tr. 679-80;
plaintiff's exhibits 4 and 69). Each mailing in furtherance of a

schenme to defraud constitutes individual acts of mail fraud. See

United States v. Mcdelland, 868 F.2d 704, 706 (5th Cr. 1989).

Therefore, for purposes of this court's opinion, we wll assune
W t hout deciding that Condrey has established two acts of mai

f raud.

s Al t hough the both letters were not sent by Richard Howard hinsel f,

it is not necessary to a claimof mail fraud that the defendant hinself use the
mails. Rather, the defendant need only have caused the nmail to be used or
reasonably foreseen that such use of the mail may result fromhis conduct. See
United States v. MO elland, 868 F.2d 704, 707 (5th Cr. 1989).
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Condrey also clains that the placing of the Port
Aut hority | ease was mail fraud because the bid on the | ease and t he

acceptance of the |lease were reported in the Banner-Denocrat, a

publication mailed to its subscribers. W disagree.
It is essential to Condrey's contention that he
establish that the use of the mils was for the purpose of

executing the fraudul ent schene. Seeid. (relying on United States

V. Maze, 414 U S. 395 (1974)). The thing mailed nust be an

integral part of the execution of the schene. See id. (quoting

United States v. Kent, 608 F.2d 542, 546 (5th Gr. 1979)). The

fact that the | ocal newspaper reporting the bid was nailed to its
subscri bers through the U.S. nmail does not establish arelationship
sufficiently close to the execution of Howard's schene. Thi s
activity does not constitute mail fraud wwthin 18 U . S.C. § 1341 and
accordingly is not a predicate act for purposes of R CO | aw.

2. \Wal den Loaders

The second predicate act that Condrey alleges is mail
fraud related to the purchase of three Wal den front end | oaders by
Di xie River Cotton Products. |In August of 1986 Howard and Condrey
decided to purchase the |loaders for use at Dixie R ver Cotton
Pr oduct s. In charge of this purchase, Howard -- unbeknownst to
Condrey -- arranged for title to the |loaders to be placed in H& W
Warehouse instead of Dixie River Cotton Products.? The down

paynment for the |oaders was drawn on the InterFirst Bank of

4 H & W War ehouse is another of Richard Howard's conpanies. H & W
War ehouse was not a defendant in this case.
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Harl i ngen, Texas (Tr. 111-12), and the nortgage papers were nail ed
fromHoward's attorney Leo MIler in Lake Provi dence, Louisiana to
Harl i ngen, Texas. (Tr. 682-83) Condrey also alleges that |ater
paynments on the | oaders were al so sent through the mail

The district court assunmed for purposes of its opinion
that the various nortgage papers and paynents for these | oaders
were sent through the United States mail, although evidence to this
ef fect was not nmade clear at trial. After a thorough review of the
record, there is evidence -- although neager -- to support
Condrey's contention that the nortgage papers for these |oaders
were sent through the U S mails. (Tr. 682-83). And view ng the
evidence in the |light nost favorable to Condrey, we assune -- again
W t hout deciding -- that this establishes one act of nmail fraud.

However, we cannot conclude as the district court did
that Condrey established mail fraud with regard to the paynents
made on these | oaders. W sinply have found no evi dence to support
this conclusion, and in brief tothis court Condrey does not direct
us to evidence presented at trial establishing use of the mails in
this regard.

3. Agway

Condrey al so asserts that Howard' s behavi or i n connecti on
with Agway -- a custoner of Di xie R ver Cotton Products -- anounted
to a predicate act. The evidence presented at trial suggests that
Agway, a Pennsylvania conpany, arranged to buy cottonseed from
Di xie River Cotton Products. Howard was involved in filling the

barges used to transport the cottonseed to Agway's facilities.



Condrey clains that Howard overstated the weight of the barges
carrying the cottonseed which resulted in Dxie R ver Cotton
Products chargi ng Agway for cottonseed that was never received.

At trial Condrey presented evidence establishing that
Agway did in fact wire noney to Dixie R ver Cotton Products in
connection with this schene. (Tr. 145) Based on this evidence,
the district court ruled that this conduct by Howard anmounted to
the predicate act of wre fraud, see 18 U S C § 1961(1)(B),
because it was foreseeabl e and expected that Agway woul d wi re funds
to Dixie River Cotton Products upon receipt of the grossly
exaggerated statenents.®

4. Hycol oader Buil di ng

The next alleged predicate act relates to the fraudul ent
renovation and transfer of title docunents of a hycoloader
bui | di ng. Condrey contends that Howard G n® owned a hycol oader
building -- a large building used to store cottonseed -- that
Howard and Condrey agreed to purchase on behalf of Dixie River
Cotton Products. The building was purchased solely wth Dxie
Ri ver Cotton Products' cottonseed noney. Although upon sale of the
bui I di ng Condrey and Howard agreed that the title was to be pl aced

in the nanme of Dixie R ver Cotton Products, in August of 1986 the

5 This transaction was not nmail fraud because Di xie Ri ver Cotton

Products used Federal Express, not the United States nail, to send out its
i nvoi ces.

6 Howard G n was owned by Howard's father Keener Howard. Richard

Howard served as vice president and rmanager of Howard G n.
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title docunents to the building were in fact placed in the nane of
Howard and his wi fe Judith.

The district court did not find these activities to
constitute a predicate act. W agree. This alleged fraudul ent
activity does not anount to nmail fraud, wre fraud, or any other
of fense sufficient to constitute a predicate act. I nterestingly
enough, in brief to this court Condrey hinself concedes that this
is not a predicate act, but nerely denonstrative of a pattern of
fraudul ent activity engaged in by Howard. See Blue brief at 10
n. 8.

5. Shor t wei ghi ng Schene

Condrey also clains that Howard engaged in a
short wei ghi ng schene that constitutes a predicate act of theft from
an interstate shipnent. See 18 U.S.C. 8§ 1961(1)(B). The evidence
presented at trial showed that at sone point after becom ng
involved with Howard in Dixie R ver Cotton Products, Condrey
di scovered that a significant anount of seed was m ssing fromthe
hycol oader buil di ng. In response to this mssing seed problem
Condrey instituted a new wei ght ticket procedure. Under the new
procedure, every truck delivering seed to Dixie R ver Cotton
Products was wei ghed before and after delivery of the seed, and t he
wei ght ticket was stanped by machine. The difference between the
full and tare -- or enpty -- weights indicated the weight of the
seed del i vered.

Condrey contends that after this policy was instituted,

Dixie R ver Cotton Products had problens wth the tickets
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reflecting deliveries fromHoward G n. Condrey contends that these
tickets reflected deliveries of cottonseed to Dixie R ver Cotton
Products that were never made and resulted in D xie R ver Cotton
Products paying Howard G n for cottonseed DRCP never received.

The district court ruled that this alleged shortwei ghing
schene did not constitute a predicate act because Condrey did not
present any evidence of mail fraud as to nost of themand there was
no theft of an interstate shipnent. W agree. After review ng the
record, the evidence presented at trial shows no evidence of theft,
as opposed to m sstatenents of the anounts of seed being conveyed.
The m sstatenments are not theft of goods nobving in conmerce.’

Condrey al so contends that the transactions with Farners
Cottonseed, which allegedly involved shortweighing, violated the
mail or wire fraud statutes. The sufficiency of evidence that
Howard or Farners transacted any of their business by mail is hotly
di sputed. The evidence of the use of the mails is vague at best.
But for purposes of this appeal, we shall assune that sone use was
made of the mails.

6. Econom ¢ Devel opment Loan

Di xie River Cotton Products was a potential beneficiary
of an econom ¢ devel opnent | oan granted by the East Carroll Parish
Police Jury. (Tr. 435). The procedure for becom ng a beneficiary

of this econom c devel opnent loan is that any entity desiring the

! We find unpersuasive Condrey's argunent that the shortwei ghi ng was

equi valent to loading the trucks with seed and then renoving the seed, thereby
linking the seed to interstate commerce. There was no evidence to this effect at
trial and we are not persuaded by such an inventive argunent here
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loan -- in this case Dixie River Cotton Products -- would submt a
plan to the police jury indicating howthe entity's receipt of this
| oan woul d create nore jobs in the community. 1In aletter applying
for the loan, Dixie River Cotton Products indicated that it held
the I ease for the Port Authority building. However, as discussed
supra, the lease was actually in the nanme of Louisiana Fiber.
Subsequently, the police jury was i nfornmed by Howard's attorney Leo
MIler that the Port |ease was actually in the name of Loui siana
Fi ber.

An addi tional requirenent to receiving the | oan was t hat
Howard had to file non-collusion affidavits from all of the
conpanies with whomthe | oan recipient anticipated working. Upon
| earning of this requirenent, Howard requested that the police jury
w t hdraw DRCP's application. The | oan was awarded to another
conpany, and Howard did not receive any nonies fromthe state of
East Carroll Parish in connection with this activity.

Condrey alleges that this establishes a predicate act.
The district court found this to be without nerit. W agree. W
fail to see howthis conduct constitutes a viable predicate act for
pur poses of RI CO.

C.
No Pattern of Racketeering Activity

Condrey has established, at nost, a few predicate
acts -- two instances of mail fraud relating to the Port Authority
| ease, one act of mail fraud relating to the WAl den | oaders, wre

fraud concerning sales to Agway, and sone type of mail fraud with
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respect to Farmers Cottonseed.® However, these predicate acts

wthout nore are insufficient to establish a pattern of

racketeering activity. Condrey's claim is l|acking proof of a
pattern.

As the Court stated in HJ. Inc., "there is sonething to
a R CO pattern beyond sinply the nunber of predicate acts
involved." HJ. Inc., 492 U S. at 238 (enphasis in original). The
predi cate acts nust have a "relationship that they bear to each
other or to sone external organizing principle that renders them
‘ordered' or 'arranged.'" |d. A pattern is not established by
proving, as Condrey has here, sporadic, opportunistic crimnal
conduct. See id. at 239. Establishing a pattern requires show ng
(1) arelationship between the predicate acts and (2) a threat of
continuing crimnal activity. See id.

The rel ationshi p anong the predicate acts necessitates a
show ng that the predicate acts "have the sane or simlar purposes,
results, participants, victins, or nethods of commssion, or
otherwi se are interrelated by distinguishing characteristics and
are not isolated events." Id. at 240 (relying on 18 U S C
8§ 3575(e)). The predicate acts allegedly proved in this case are
of two types: (1) those that divested Dixie River Cotton Products
of property that should have belonged to it and (2) those that

cheated two custoners of DRCP and its successors. There is no

8 Even if we were persuaded that all of Condrey's alleged acts

constituted predicate acts for RICO in this case that would not be enough. As

di scussed infra, [i]t is not the nunber of predicates but the rel ationship that
they bear to each other or to sonme external organizing principle that renders
them 'ordered' or 'arranged.'"™ H.J. Inc., 492 U S at 238.

13



relati onshi p between these two types of di shonest deal i ng whi ch had
different victins, purposes, results, and nethods of conm ssion.

Mor eover, Condrey fails to satisfy the second requi renent
of establishing a pattern because there is no threat of continuing
crimnal activity. The Court in HJ. Inc. indicated three ways
that continuity could be denonstrated: (1) showing that the
related predicates involve a distinct threat of |long-term
racketeering activity; (2) showing that the predicate acts are a
part of an ongoing entity's -- usually an entity that exists for a
crim nal purpose -- regular way of doing business; or (3) show ng
that the predicates are a regular way of conducting a defendant's
ongoing legitimte business. See id. at 242-43.

The predi cate acts whose exi stence we have confirnmed or
assuned do not threaten long-term racketeering activity, and
Condrey makes no claimthat they do. Neither does proof of these
predi cate acts establish the alleged entity's regular way of doing
busi ness. The three predicate activities relating to DRCP occurred
during the sumer of 1986. The Agway and Farners Cottonseed
transactions occurred in two separate years and i nvol ved different
busi ness arrangenents with the custoners. The Farners Cottonseed
transaction took place only because DRCP failed to stay in
busi ness. These transactions do not reflect continuity so nmuch as
a lack of continuity in the nmethods by whi ch Howard and Condrey did
busi ness and their conspicuous |ack of success at posing a
continuing threat. Predicate acts extending over a few weeks or

months and threatening no future crimnal conduct cannot satisfy
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RICO s continuity requirenent. "Congress was concerned in R CO

wth long-termcrimnal conduct."” 1d. at 241-42.
CONCLUSI ON
Cvil RCO law provides extraordinary renedies in

response to egregious conduct and is concerned with |ong-term
crim nal conduct . It is not a weapon to be enployed
indiscrimnately. It is evident that R chard Howard had his hands
in alot of different pots and, to m x netaphors, that a |lot of
fi shy business was going on for which he and Condrey have paid the
price. Even so, RICO liability is not suitable against the
sporadi c, scattered m sdeeds of Richard Howard.

For these reasons, we AFFI RMt he judgnent of the district

court.
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