UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-5256
Summary Cal endar

Harry Lee Jackson,

Pl ai ntiff-Appellant,

VERSUS

City of Beaunont Police Departnent, et al,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(87- Q- 1226)
(July 12, 1994)

Before WSDOM JOLLY, and JONES, Circuit Judges. !
WSDOM Circuit Judge:

In this case, we review the district court's grant of
summary judgnent for the defendants on plaintiff Harry L.
Jackson's claimunder 42 U.S.C. § 1983. W affirmthe district
court's holding that Jackson did not tinely file his conplaint

and, thus, failed to neet the applicable statute of |[imtations.

1 Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposed needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



The scope of our inquiry and holding is limted to the
limtations question, rendering an exhaustive revi ew of the factual
background unnecessary.? Harry Jackson, pro se and in forma
pauperis, filed a claimunder 42 U S.C. 8§ 1983 against the Gty of
Beaunont Police Departnent, the Cty of Beaunont, Oficer E R
Pachal |, O ficer Don Gordon, and Supervisors Jane Doe and John Doe.
In his conplaint, Jackson alleged that police officers used
excessive force in the course of arresting himon My 7, 1985
Under the two-year statute of limtations for 8§ 1983 actions
Jackson had until May 8, 1987, to file his conplaint.?

This Court relied on an inconplete record in rendering its
decision in the first appeal. W erroneously noted that Jackson
was arrested on May 7, 1985, and incarcerated until sonetine
bet ween Novenber 12, 1985, and January 6, 1986. Under the
applicable Texas law at the tinme, this period of incarceration
woul d have constituted a legal disability capable of tolling the
statute of limtations.*

Upon remand after the second appeal, however, the defendants

2For the curious, this case has a lengthy procedural history
that includes two prior appeals to this Court. A detailed
background of the case may be found in our published opinion
di sposi ng of Jackson's second appeal. Jackson v. Gty of
Beaunont Police Dept., 958 F.2d 616 (5th Gr. 1992).

W 1 ook to state |law on personal injury actions for the
statute of limtations of an action under § 1983. Owens v.
kure, 488 U.S. 235, 250, 109 S.Ct. 573, 102 L.Ed.2d 594 (1989).
In Texas, the statute of limtations for personal injury actions
is two years. Tex. CGv. Prac. & Rem Code Ann. 8§ 16.003(a) (West
1986); Burell v. Newsone, 883 F.2d 416, 418 (5th Cr. 1989).

“Tex. Cv. Prac. & Rem Code Ann. § 16. 001.
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i ntroduced evidence for the first time denonstrating that Jackson
was rel eased fromincarceration on May 8, 1985 -- the day after his
arrest. Hence, the limtations period applicable to Jackson's
present clains was tolled for one day only.?

Jackson delivered his conplaint to prison officials on or
about Cctober 10, 1987, while incarcerated for a crinme unrelated to
the present action. Upon receiving the papers by mail, the
district court officially filed the conplaint on Novenber 2, 1987.
As Jackson had not net his My 8, 1987 filing deadline, the
magi strate judge to whomthis case was assi gned recomended to the
district court that the defendants's notion for summary j udgnent be
gr ant ed.

In his objections to the nmagistrate judge's report, Jackson
verified the chronology of events but asserted that he had
constructively filed his conplaint within the two-year period. He
argued that on March 3, 1986, he gave his conplaint to an agent of
the Federal Bureau of Investigation (FBI). Unper suaded by t hat
construction of events, the district court rejected Jackson's pl ea
and granted summary judgnent for the defendants. Jackson filed a
tinmely notice of appeal from the district court's denial of his

Rul e 60(b) "Mdtion for Relief from Judgment or Order".®

This Court's confusion probably stemmed fromthe fact that
Jackson was subsequently arrested and inprisoned on unrel ated
charges on June 3, 1985. A subsequent inprisonnent does not,
however, toll a statute of limtations.

W note at the outset that no issue of appellate
jurisdiction exists. Jackson filed a notice of appeal on the
sane day that he filed a notion for relief fromthe judgnent.
When the district court denied the latter, Jackson failed to file
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The determ native question is whether Jackson's contention
that he tinely filed his conplaint by delivering it to the FBI on
March 3, 1986, raises a genuine issue of material fact preclusive
of summary judgnent for the defendants. W review the grant of
summary judgnment de novo. W affirmif there exists no genuine
issue as to any material fact and judgnent is justified as a matter
of law ’

Al t hough state | aw defines the applicable |imtations period,
the Federal Rules of Civil Procedure define how a claim nmay be
properly comenced.® The two work in conjunction. Fed. R Cv. P
3 provides that an action comences upon the "filing" of a
conplaint with the court. Fed. R Cv. P. 5(e) provides that a
filing is acconplished when a pleading is delivered to the clerk of
the court. Wile Rule 5(e) also allows a conplaint to be filed
wth a judge (at the judge's discretion), it does not so authorize
any ot her individual or agency. Jackson did not conply with these
basi c rul es when he gave his conplaint to an FBI agent on March 3,
1986.

Jackson nonet hel ess asks that we recogni ze this delivery as a

a new notice of appeal. That error is no |longer fatal under the
new anmendnents to the Federal Rules of Appellate Procedure.

More, we apply this change retroactively. See Burt v. Ware, 14
F.3d 256 (5th G r. 1994) (the retroactive application of the
anendnent to Fed. R App. P. 4(a)(4) is just and practicable and
wor ks no injustice).

'Fed. R Civ. P. 56(c); Anburgey v. Corhart Refractories
Corp., Inc., 936 F.2d 805, 809 (5th G r. 1991) (internal
gquot ati ons and footnote omtted).

SMartin v. Denmma, 831 F.2d 69 (5th Gr. 1987).
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constructive filing in the light of his pro se status. It is true
that we give a "generous construction" to a pro se petitioner's
pleadings.® That policy is rooted in the desire to decide a
conplaint on the nerits rather than on the procedural deficiencies

that mght result from a pro se petitioner's legal ignorance

That policy, however, has no application here. The district
court took judicial notice of the fact that Jackson has been
properly filing civil rights actions since 1983. He has thus
denonstrated a famliarity wwth these rules and procedures. W are
not noved by Jackson's plea for recognition of his delivery to the
FBI agent as a proper filing within the strictures of Rule 5(e).
The generous reading we give to a pro se petitioners could never
justify the adm ni strative burdens that woul d acconpany excepti ons
to Rule 5(e) for federal agencies and officials.?

Next, Jackson argues that he mailed a copy of his conplaint to
Judge Justice on March 3, 1986. Jackson never presented this
argunent to the nmgistrate or to the district court in his
objections. Instead, heraised it for the first time in his notion
for relief fromjudgnment. Although he does not assign error to the

district court's denial of that notion, we wll treat his argunent

°Kahey v. Jones, 836 F.2d 948, 949 (5th Cir. 1988).

0\WW¢ note that our decision has no bearing on the propriety
of a prisoner's delivery of his conplaint to the prison officials
for mailing. See Houston v. Lack, 487 U S. 266, 270-76, 101
L. Ed. 2d 245 (1988) (notice of appeal is tinely if delivered to
prison authorities).




as such.' In any event, we can dispose of it easily for Jackson
has i ntroduced no evi dence what soever indicating that he mailed his
conplaint to Judge Justice. The district court did not abuse its
di scretion when it denied Jackson's notion. *?

Jackson contends that, even if we reject his argunents as to
the tinmeliness of his filing, an entry in the district court's
docket sheet indicates that his conplaint was received in March
1986. The entry to which he refers i s dated Novenber 11, 1987, and
reads:

ORDERED that this Beaunont Division Cvil Rights case,

assigned to Judge Cobb shall be referred to U S

Magi strate Hines for handling of discovery and ot her pre-

trial proceedings. s/HC 3/27/86 v7 pl09.

Jackson sonmehow construes the notation "3/27/86" as proof that his
conpl aint was received prior to March 27, 1986, and, thus, before
the limtations period expired. The order entered on the docket
sheet, however, is nerely a general referral order directing that
all prisoner civil rights actions assigned to Judge Cobb be
referred to Magi strate Hines. Hence, the notation "3/27/86" offers
no insight into the question of tineliness.

The district court correctly held that Jackson did not file

his conplaint within the applicable limtations period. As the

court clerk did not receive Jackson's conplaint until Novenber 2,

1The alternative for Jackson woul d be equal ly unavaili ng:
He would be raising this issue for the first tine on appeal.
U.S. v. Faubion, 19 F.3d 226, 232 n.31 (5th Gr. 1994); King v.
United States, 565 F.2d 356 (5th Cr. 1978).

12See Edward H Bohlin Co., Inc. v. Banning Co., Inc., 6
F.3d 350, 353 (5th Gr. 1993) (we review denial of notions under
both Rule 59(e) and Rule 60(b) for abuse of discretion).
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1987, his claimis time barred.

AFF| RMED.



