IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5255
Summary Cal endar

JAY TODD NEESE,
Pl ai ntiff-Appellant,
V.
JEFFERSON COUNTY, TEXAS, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:93-Cv-201)

(January 12, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Appel l ant, Jay Todd Neese, filed a 42 U S . C. § 1983
action agai nst enpl oyees of a bail bond conpany and a state court
judge, sheriff, and clerk. Neither the magistrate judge nor the
district court adequately analyzed this wunusual case, but,
dism ssal was proper in any event. Based on the follow ng

di scussion, we affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Neese al l eged the follow ng facts. AAA Bail Bonds (AAA)
provi ded a bond in connection with a crimnal charge fil ed agai nst
Neese i n August 1991. Hel en Rouse, a AAA agent, contacted Neese on
Oct ober 12, 1991, and advised Neese that he would have to return
tothe jail for a short period to be re-booked. Rouse and anot her
AAA enpl oyee, Tomry Prevost, returned Neese to the jail.

After Neese arrived at the jail, a deputy told himthat
AAA had applied for and obtained a release of their surety
obl i gati on. According to Neese, the application was "filed to"
Judge Larry G st, but he did not sign an arrest warrant. The Cerk
of Court issued a capias ordering Neese's arrest, presunmably
because the conditions of release requiring a surety bond were no
| onger fulfilled. The Sheriff then incarcerated Neese based on the
i ssuance of the capi as.

An exhibit attached to Neese's conplaint reflects that
Hel en Rouse executed an affidavit of surrender on behalf of the
bondi ng conpany seeking the issuance of an arrest warrant for
Neese. The affidavit stated that the reason for the surrender was
t hat Neese had been identified as the individual who had robbed the
bondi ng conpany office. Neese also attached a docunent reflecting
a capias was issued that sanme day in Neese's original crimna
proceedi ng by the Cerk of Court. The Cerk ordered the Sheriff to
arrest Neese because the Affidavit for Release of Surety (AFRS)
"charged" Neese with the offense of burglary.

Neese argues that his arrest was not made in conformty

with Tex. Gim Proc. Code Ann. § 17.19 (West 1993), which requires



an arrest warrant to be i ssued--not a capias--in order for a surety

to release an unwilling principal. Hernandez v. State, 600 S. W 2d

793 (Tex. CG. Crim App. 1980). Neese al so argues that he was
arrested prior to a charge being fil ed agai nst himand prior to the
i ssuance of a parole warrant. The district court determ ned that
Neese was not arrested pursuant to a capias under 8 17.19 but that
he surrendered voluntarily to the Sheriff pursuant to Tex. Crim
Proc. Code Ann. 8§ 17.16 (West 1993). The district court further
determ ned that the bondi ng conpany defendants woul d not be liable
for false arrest even if Neese had been arrested under the capi as.
The district court did not address the clains against the state
def endant s.
DI SCUSSI ON

On appeal, Neese argues that between October 12 and
Novenber 5, 1991, he was illegally arrested and detained on the
basis of an invalidly issued capias. Neese argues that he did not
willingly surrender under 8§ 17.16 and that he agreed to go to the
jail for a short period based on false information provided to him
by the bond conpany enpl oyees.

An initial question that nust be considered is whether
the allegations in Neese's conplaint challenge the constitu-
tionality of his present confinenment. |f so, Neese nust exhaust
hi s habeas renedies prior to the disposition of the § 1983 claim

See Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d 1112,

1114-17 (5th Gr. 1987). Because Neese states that his claimis

limted to whether he was illegally arrested and detained, the



district court erred in dismssing the clains to enable Neese to
exhaust his habeas renedies.

The district court dism ssed Neese's substantive cl ains
as frivolous. A conplaint may be dismssed as frivolous if it

| acks an arguable basis in law or in fact. Denton v. Hernandez,

_us , 112 S CG. 1728, 1733, 118 L.Ed.2d 340 (1992). The
di sm ssal of the conplaint is reviewed for an abuse of discretion.
Id. at 1734.

1. The Bondi ng Conpany Enpl oyees

A nongovernnental private defendant can be held liable
for an illegal arrest under 42 U S.C. 8§ 1983 if the defendant's

conduct was "state action." Daniel v. Ferquson, 839 F.2d 1124,

1129 (5th Cr. 1988). Two factors have been considered in
determ ning whether conduct resulting in the deprivation of a
federal right constitutes "state action." 1d. The deprivation 1)
"“must be caused by t he exercise of some right or privilege created
by the State or by a rule of conduct inposed by the State or by a
person for whom the State is responsible'"™ and 2) "'the party
charged with the deprivation nust be a person who may fairly be
said to be a state actor.'" Id. at 1130 (citation omtted)
"State action" may be found when a private actor acts together with
or obtains significant aid from state officials or when "his
conduct is otherwi se chargeable to the State.” 1d.

Under Texas law, a surety may relieve itself of its

obligation to provide a bond under two statutory provisions.

Section 17.16 provides that "[a] surety nay before forfeiture



relieve hinself of his undertaking by . . . surrendering the
accused into custody of the sheriff of the county where the
prosecution is pending." This provision provides for the
"surrender of a principal without a warrant "if the principal wll

surrender willingly and wthout the use of force. Li nder v.
State, 734 S.W2d 168, 170 (Tex. Ct. App. 1987) (citation omtted).
If the principal will not surrender willingly, the surety nust
conmply with 8§ 17.19 and secure a warrant of arrest for the
principal froma judge or magistrate. 1d. The bondi ng conpany's
conduct arose under either 8 17.16 or 8 17.19 in surrendering Neese
to the Sheriff, thus, the defendants were arguably exercising a
right created by State | aw

However, Neese's conpl ai nt does not allege that the State
def endants conspired with the private defendants or assisted them
in luring Neese to the station. Neese admts that he voluntarily
acconpanied the surety's representatives to the police station
based on the false information provided by these individuals.

A private individual's msuse of a valid state statute
cannot be attributed to the state and i s not cogni zabl e under

8§ 1983. Daniel, 839 F.2d at 1130. "'[A] private party does not

act under color of state | aw when she nerely elicits but does not

join in an exercise of official state authority.'" [Id. (citation
omtted). The alleged conduct of the bondi ng conpany defendants
did not constitute "state action." Therefore, the district court

properly dism ssed the § 1983 cl ai ns agai nst Rouse and Prevost as

frivol ous.



2. State Oficer Defendants

Neese argued in his Rule 59(e) notion that the state
court judge, the Cerk of Court, and the Sheriff should have been
aware that the capias was invalidly issued and that a warrant
shoul d have been obtai ned pursuant to 8§ 17.19.

Contrary to Neese's ingenious argunent, the U S.
Constitution is not violated sinply because he was surrendered to
the sheriff because of a lie or was surrendered in violation of
Texas procedure pursuant to a capias rather than arrest warrant.

The Fourth Amendnent provides a right to be free from arrest

wi t hout probabl e cause. Dani el, supra at 1129. Neese does not

contest that the bondi ng conpany enpl oyees bel i eved he had "r obbed"
them this belief would have provided probable cause for the
i ssuance of a warrant or perhaps even for a warrantless arrest.!?
Neese's clains predicated on a violation of state crimna
procedures do not rise to a constitutional |evel because they do
not chall enge probable cause. No nore need be said of these
claims. Further, as to the sheriff, the initial arrest was valid
if the Sheriff reasonably believed either that Neese voluntarily
surrendered or that there was probable cause for the arrest. The
record does not permt us to make the factual determ nation that
the sheriff thought Neese had voluntarily surrendered, but the
al l egations that Neese "robbed" the bondi ng conpany, together with

the surety's release of the bond, furnished a valid basis for

. Neese's pl eadi ngs acknow edge that he was | ater
formally charged with and apparently tried for robbery of the
bondi ng conpany, but he was acquitted.

6



Neese's detention. In sum even if Neese was taken i nto custody by
means of procedures that did not conply with certain state |aw
technicalities, his arrest and detention did not violate any
constitutional right.

Accordi ngly, Neese's clainms against the bondi ng conpany
enpl oyees and the state officials were properly dismssed as

frivol ous.

The judgnent of the district court is AFFI RVED



