IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5243
Summary Cal endar

PRI NCE BROW, JR. ,
Pl ai ntiff-Appellant,

VERSUS
JERRY WALRAVEN, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(92-Cv-121)

(Novenber 17, 1993)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Prince Brown appeals the dismssal of his state prisoner's
civil rights suit brought pursuant to 42 U.S.C. 8§ 1983. Finding no

error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

Brown filed an action in Texas state court against various
defendants, alleging that they violated his constitutional rights
by illegally arresting him trying him convicting him and
sentencing himto a life sentence. Because it appeared that Brown
was attenpting to state a claim under 8§ 1983, the defendants
renoved the action to federal court.

Several of the defendants filed a notion for judgnent on the
pl eadi ngs pursuant to FED. R Cv. P. 12(c), in part on the basis
that Brown's action was barred by limtations. Def endant Judge
Bonni e Leggat, who was District Attorney of Harrison County during
the period of Brown's allegations, filed a notion to dismss
pursuant to FeEp. R Qv. P. 12(b)(6) based upon limtations and
prosecutorial inmunity.

The district court granted the notion, holding that she had
absol ute prosecutorial immunity. The court also granted the ot her
defendants' notion for judgnent on the pleadings, holding that
Brown's action was barred by the two-year Texas statute of

limtations.

1.

A
The district court entered an order dismssing Leggat on
Novenber 17, 1992. The court's order granting the notion for
j udgnent on the pleadings was entered on Novenber 24, 1992. The

district court did not enter a separate judgnent pursuant to FED.



R CGv. P. 58. Brown filed a notion to alter or anend the judgnent
on Decenber 3, 1992. He filed two notices of appeal, one on
Decenber 4 nentioning the Novenber 17 order, and a second on
Decenber 14 nentioning the Novenber 24 order.

The district court entered an order denying Brown's notion to
alter or amend the judgnent on Decenber 28, 1992. In a letter
dated April 2, 1993, the Texas Attorney General's Ofice notified
this court that it would not be filing a brief on behalf of Leggat
because the order dism ssing her was not nentioned in Brown's
notice of appeal or brief and because Brown's tinme for appealing
t hat order had expired.

Al t hough there was no separate judgnent under rul e 58, neither
party has conpl ai ned, and so that does not present a jurisdictional

pr obl em See Seiscom Delta, Inc. v. Two Westlake Park (In re

SeiscomDelta, Inc.), 857 F.2d 279, 286 (5th Gr. 1988). Brown's

nmotion to alter or anend the judgnent was not effective as a notion
under FED. R Qv. P. 59(e) because there is no indication that it

was ever served. See Harcon Barge Co. v. D & G Boat Rentals,

784 F.2d 665, 668 (5th Cr.) (en banc), cert. denied, 479 U S. 930

(1986) (rule 59(e) nmotion nust be served wthin ten days).
Therefore, Brown's notices of appeal filed on Decenber 4 and 14
were not nullified by the post-trial notion. The notices of appeal
were filed within thirty days of the orders of dismssal, so this
court has jurisdiction.

Leggat is correct, however, that Brown's appellate brief does

not mention the order dism ssing her based upon absolute i nmunity.



Brown's brief challenges only the district court's ruling on
limtations. Although we liberally construe the briefs of pro se
litigants, we do require that argunents nust be briefed to be

preserved. Price v. Digital Equipnent Corp., 846 F.2d 1026, 1028

(5th CGr. 1988). Because Brown does not challenge the order

di sm ssing Leggat, this issue is considered abandoned.

B

Brown argues that his cause of action is not barred by
[imtations because |[imtations were tolled because of fraudul ent
conceal nent by the defendants, which has the effect of waiving the
limtations defense. He alleges that the defendants refused to
provide himw th pertinent i nformation and docunents concerning the
facts in dispute, and he asserts that they presented false facts
and fraudul ent dates and sought to obstruct his neans of acquiring
i nformati on needed for neani ngful prosecution and presentation of
hi s case. He argues that the district court did not give him
adequate tine to respond to the defendants' notion for judgnent on
the pleadings and to submt evidence of their fraud and deceit.

Brown alleged in his pleadings in state court that he was
arrested on Decenber 9, 1988, for selling drugs in Cctober 1988.
The crux of his allegations of constitutional violations surround-
ing his arrest and prosecution is that the defendants did not have
authority or jurisdictionto arrest himin 1988 because the Ark-La-
Tex narcotics task force did not have authority to operate in

Harrison County, Texas, in 1988. All of the allegations in his



pl eadi ngs refer to 1988.

Brown filed suit in state court on February 10, 1992. The
defendants filed a notion for judgnent on the pl eadi ngs based upon
the Texas two-year statute of limtations.

"A notion brought pursuant to FED. R Qv. P. 12(c) is designed
to di spose of cases where the material facts are not in dispute and
a judgnment on the nerits can be rendered by looking to the

substance of the pleadings and any judicially noticed facts."

Hebert Abstract Co. v. Touchstone Properties, 914 F.2d 74, 76 (5th
Cir. 1990) (per curiam (citation omtted). Such a notion is
useful when all material allegations of facts are admtted in the
pl eadi ngs and only questions of law remain. |d.

Because no federal statute of limtations exists for § 1983
suits, federal courts apply the forumstate's general or residual

personal injury limtations period. Rodriguez v. Holnes, 963 F. 2d

799, 803 (5th Gr. 1992). In Texas, the applicable period is two
years. Tex. Qv. Prac. & REM CooE ANN. 8 16.003(a) (Vernon 1986).
Al t hough state law controls the limtations period for § 1983

clains, federal |aw determ nes when a cause of action accrues.

Brumett v. Canble, 946 F.2d 1178, 1184 (5th Cr. 1991), cert.
denied, 112 S. C. 2323 (1992). The statute of limtations begins
to run from the nonent the plaintiff beconmes aware that he has
suffered an injury or has sufficient information to know that he
has been injured. Rodri guez, 963 F.2d at 803 (quotations and
citation omtted).

On the face of the pleadings, the district court's hol ding



that Brown's cause of action was tinme-barred is correct. Br own
alleged an injury in 1988 and did not file suit until 1992. Brown
argues on appeal, though, that he was not aware of his cause of
action at the time of his arrest because he did not know at that
time that the defendants were acting wthout jurisdiction or
aut hori zation. He contends that he did not have know edge of any
wrongful acts by the defendants until the date of his crimna
trial, when testinony revealed their tainted authorization.

This argunent fails. W previously have rejected an argunent
that the statute of limtations does not begin to run until the
plaintiff learns that the defendant's conduct was wongful.

Longoria v. City of Bay Cty, Tex., 779 F.2d 1136, 1139 (5th G

1986) . Brown knew that he was injured when he was arrested and
prosecuted, and the statute of limtations began to run in 1988.

In response to the defendants' notion for judgnent on the
pl eadi ngs, Brown argued that the statute of limtations was tolled
by the defendants' fraud and deception. He alleged that the
def endants had refused to provide information and docunents and
sought to obstruct his neans of acquiring information. The
district court's order granting the defendants' notion did not
address Brown's argunent that the statute of limtations was
tol | ed.

Federal courts considering the tineliness of prisoners' § 1983
actions apply the states' tolling provisions to statutory limta-
tions periods. Rodri guez, 963 F.2d at 803. Texas |aw provides

that in the proper case,



i nvocation of fraudul ent conceal nent estops a defendant
fromrelying on the statute of limtations as an affirna-
tive defense to plaintiff's claim \Were a defendant is
under a duty to nmake di scl osure but fraudul ently conceal s
t he exi stence of a cause of action fromthe party to whom
it bel ongs, the defendant is estopped fromrelying on the
defense of limtations until the party learns of the
right of action or should have |earned thereof through
the exercise of reasonable diligence.

Bordel on v. Peck, 661 S.W2d 907, 908 (Tex. 1983).

Brown's allegations are an attenpt to invoke the doctrine of
f raudul ent conceal nent. Texas' fraudul ent conceal nent doctrine
applies, however, only if there is a relationship of trust and

confidence giving rise to a duty to disclose. Tenninon v. Bel

Hel i copter Textron, Inc., 823 F.2d 68, 73 n.5 (5th Cr. 1987).

Because Brown has not alleged such a duty on the part of the

def endants, judgnent on the pl eadi ngs was proper.

C.

Regarding Brown's claimthat the district court did not give
hi m adequate tinme to respond to the defendants' notion, the
defendants filed their notion on Cctober 29, and Brown responded on
Novenber 18. Brown does not state why this was insufficient tine
or why he was unable to submt evidence of the defendants' fraud

and deceit in his Novenber 18 response.

D.
Al t hough Brown's suit is technically in the nature of a habeas
corpus challenge to his conviction, the dismssal of this suit on

the ground of limtations wll not inplicate the nerits of his



constitutional clains. See Freeze v. Giffith, 849 F.2d 172, 174

n.1 (5th Gr. 1988). Although any state habeas applicati ons Brown
may have filed would have tolled the statute of l[imtations, see
Rodri quez, 963 F.2d at 804-05, there is no indicationin the record
t hat Brown has ever sought habeas relief, and he has never argued
that the statute of Iimtations was tolled in this manner.

AFFI RVED.



