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Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Proceeding pro se, Arnold Davila appeals several rulings of
the magi strate judge relating to his conplaint filed pursuant to 42
US C 8§ 1983 (1988). Finding no error, we affirm

While an inmate of the Texas Departnent of Crimnal Justice,
Institutional Division ("TDCJ-ID'), Davila filed a conplaint
agai nst various prisonofficials alleging, inter alia, that certain

of ficials had used excessive physical force against him deprived

Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



hi m of adequate nedical care, and deprived him of his right of
access to the courts.? After conducting a Spears hearing,? the
magi strate judge dismssed all of Davila's clainms on sunmmary
j udgnent, except his claimthat jailers Hukill and Harrington used
excessive force. A jury trial was held on this remaining claim
After the jury rendered a verdict against Davila, the magistrate
judge dism ssed Davila's action with prejudice.

On appeal, Davil a argues that the nmagi strate judge: (a) erred
in granting summary judgnent for defendants Garner, Fulton and
Ferrell, and on his clai mthat he was deni ed adequat e nedi cal care;
(b) erred in denying his discovery requests; (c) erred in refusing
to add certain individuals as defendants; and (d) erred i n denying
his notions for appointnent of counsel.

We first address Davila's contention that the nagi strate judge
erred in granting partial summary judgnent. W reviewthe district
court's grant of a sunmary judgnent notion de novo. Davis V.
[I'linois Cent. R R, 921 F. 2d 616, 617-18 (5th G r. 1991). Summary
judgnent is appropriate if the record discloses "that there is no
genuine issue of material fact and that the noving party is
entitled to a judgnent as a matter of law." Fed. R Cv. P. 56(c).

Because def endants Garner and Fulton were sued solely on the basis

. Davil a naned as defendants Janes Lynaugh, Jack Garner,
Carl White, Kevin Hukill, Ricky Harrington, Dennis Ferrell, Janes
Ful ton, Cynthia Snelson, and Larry Dean. Lynaugh was the director
of the Texas Departnent of Corrections. while Garner was the warden
of Davila's prison. The other defendants all worked in sone
capacity at the prison.

2 Spears v. MCotter, 766 F.2d 179 (1985).
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of vicarious liability,® summary judgnent as to these defendants
was proper. See Thompkins v. Belt, 828 F.2d 298, 303 (5th Cr.
1987) ("Under section 1983, supervisory officials are not |iable
for the actions of subordinates on any theory of vicarious
liability."). Davila stated at the Spears hearing that he sued
def endant Ferrell "to nake sure he brings [sic] the film" Ferrel
had manned the canera which filnmed an all eged assault upon Davil a.
Because Davila did not allege that Ferrell deprived him of a
constitutional right, sunmary judgnent as to Ferrell was also
proper. See Daniels v. WIllians, 106 S. C. 662, 664 (1986)
(stating that in a 8 1983 action, a plaintiff nust show a viol ation
of a constitutional right); see also 42 U S.C. § 1983.

Davi | a al so argues that the nmagi strate judge erred in granting
summary judgnent on his claim of inadequate nedical care. "To
prevail on an eighth anmendnent claim for deprivation of nedical
care, a prisoner nust prove that care was denied and that this
denial constituted “deliberate indifference to serious nedica

needs. Johnson v. Treen, 759 F.2d 1236, 1237 (5th Cr. 1985)
(quoting Estelle v. Ganble, 97 S. . 285, 291 (1976)). "The | egal
concl usion of “deliberate indifference' nust rest on facts clearly

evincing “wanton' action on the part of the defendants." 1d. at

3 For exanpl e, at the Spears hearing, Davila stated that he
was suing Garner for his failure to control his officer's actions.
As for Fulton, Davila stated that "Fulton was present during the
al l eged assault and he didn't do anything to correct the officers
m sconduct . " Davila did not allege at the hearing that either
Garner or Fulton inplenmented a policy which itself was a
repudi ation of constitutional rights or was a noving force of a
constitutional violation.
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1238. Because Davila failed to offer any evi dence show ng that he
was deni ed care for a serious nedical need or that prison officials
were deliberately indifferent to any such need, * sunmary judgnent
of Davila's claimof inadequate nedical care was proper.

Davila next contends that the nmagistrate judge erred in
denying his nmotion for adm ssions and his discovery request
regarding the identity of defendant John Doe #1.° Because Davila's
action was classified as a Track 2 case pursuant to the Eastern
District of Texas's Cvil Justice Expense and Del ay Reduction Pl an
("Plan"),® the magi strate judge properly denied Davila's notion for
adm ssions. Under the Plan, discovery in Track 2 cases is limted
to disclosure.” W further find that any error the district court

may have conmtted in not allowi ng discovery of John Doe #1's

4 The nedical testinony and docunentation at the Spears
hearing established that after the use-of-force incident, Davila
was brought to the prison clinic where he was treated by Nurses
Arnol d and Brooks. Those nurses cleansed the bleeding from his
lower |ip and prescribed Tyl enol for the pain. Sone tine |ater, X-
rays taken of Davila's neck, back and ribs reveal ed no significant
injuries.

5 John Doe #1 allegedly participated in the use-of-force
i nci dent.

6 See also The Civil Justice Reform Act of 1990, 28
US CA 8 471 et seq. (West 1993).

! Track 2 cases warrant, inter alia, disclosure of the
nanmes, addresses, and phone nunbers of each person likely to have
information bearing on any claim or defense, disclosure of all
docunents in the control of the party that are likely to bear
significantly on any claimor defense, and the disclosure of any
evi dence which may be presented in the form of expert testinony.
See also Fed. R Cv. P. 26(a). In contrast, Track 3 cases warrant
di sclosure plus "15 interrogatories, 15 requests for adm ssion,
depositions of the parties, and depositions on witten questions of
cust odi ans of business records for third parties."
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identity was harmless. See Fed. R Cv. P. 61. The record shows
that the nanes of all officers involved in the use-of-force
incident were revealed to Davila in the defendant's notion for
sunmary judgrment.® W therefore reject Davila's challenge to the
magi strate judge's denial of his discovery requests.

Davila also contends that the nagistrate judge erred in
refusing to add certain individuals as potential defendants, who
Davila naned in his notion in opposition to summary judgnent. W
di sagr ee. The magi strate judge correctly noted that because a
responsi ve pleading had been filed, Davila had to obtain | eave of
court to anmend his clains. See Fed. R Gv. P. 15(a). It is
undi sputed that Davila never sought |eave of court to anend his
conpl ai nt.

Lastly, Davila contends that the nagistrate judge erred in
denying his notions for appointnent of counsel.® The district
court may appoint counsel in civil rights cases presenting
"exceptional circunstances.” U lnen v. Chancellor, 691 F.2d 209,
212 (5th Gr. 1982). Factors to be considered, anong others, are

the conplexity of the issues and the plaintiff's ability to

represent hinself adequately. 1d. at 213. The issues presented in
Davila's action are not conplex. Moreover, Davila's pleadings
8 This information was not revealed too |ate since the

magi strate judge did not dism ss the use-of-force claimon sumary
judgnment. Furthernore, the record shows that Davila never sought
| eave to anmend his conplaint to add additional defendants. See
Fed. R CGv. P. 15(a).

o Al t hough Davil a had court-appoi nted counsel at trial, he
contends that the nagistrate judge erred in not appointing counsel
earlier in the proceedi ngs.
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denonstrate his ability to provide hinself wth adequate
representation. The magistrate judge therefore did not abuse his
discretion by refusing to appoint counsel earlier in the
pr oceedi ngs. 1°

Accordingly, we AFFIRM the district court in all respects.

10 We further reject as frivolous Davila's contention that
the magistrate judge “"prevented" <certain individuals from
testifying on his behalf. W find no support in the record for
Davila's claim
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