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PER CURI AM *

Appel I ant Jose Cantu-Cantu (Cantu) was charged with 13
ot hers in Count One of a superseding indictnent all eging conspiracy
t o possess 1000 kil ograns or nore of marijuana. Counts Two, Three,
and Four alleged possession of 100 kilogranms or nore in January,
February, and March 1990. Count Two was dism ssed upon the

Governnent's nmotion as to Cantu; he was convicted on the other

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



three counts. Upon direct appeal, Cantu's convictions were
affirmed but his sentence was vacated on grounds that the record
did not include a transcript of the district court's findings. The

cause was remanded for Cantu to be resentenced. United States v.

Ram rez, 963 F.2d 693, 705-06, 708 (5th Cr.), cert. denied, 113

S.Ct. 388 (1992). He now appeals the district court's deci sions on
resentencing to deny a two-level reduction for acceptance of
responsibility and inpose a three-level increase for his role in
the offense. Finding no error, we affirm!?

At the resentencing, the court inposed a three-Ileve
increase on grounds that Cantu was a mnanager of the crimnal
vent ur e. The court stated "There's no question that [the

conspirators] didn't nake any noves, nmake any pl ans, they couldn't

unl oad, t hey coul dn't store it at Al fredo Garcia's
house, . . . [they] had to cone up and nmake arrangenents for it to
be unl oaded in Dayton and then transported and sold, . . . and M.

Cantu-Cantu was in charge of all that, and | think that's a mddle
manager." During allocution, Cantu denied that he was a nanager.
The court also denied Cantu's request for a two-level reduction,

stating: "' m not convinced now that he has truly accepted
responsibility." The court adopted the factual findings and

guideline applications stated in the PSR, except for the finding

1 The governnent's brief was really inadequate to address the fact-

specific issues raised by Cantu. In the future, we expect the government to
show, with appropriate record references, why a trial court's findings were not
clearly erroneous.



and recommendation for a four-level increase as a |eader or
or gani zer.

Cantu first contends that the district court should have
reduced his total offense level by two |l evels on grounds that he
accepted responsibility for his role in the of fenses, as authorized
by US S G 8 3E1l.1. He argues that the court's factual findings
that he did not accept responsibility, because he failed to reveal
fully his involvenent in the offenses, were clearly erroneous.
Specifically, he attacks the district court's findings that he
acted as a manager relative to the |oads of marijuana in February
and March 1990.

Application note 2 to 8 3E1.1 (1989) states: "Conviction
by trial does not preclude a defendant from consideration under
this section. A defendant may mani fest sincere contrition even if
he exercises his constitutional right to a trial. This may occur,
for exanple, where a defendant goes to trial to assert and preserve
i ssues that do not relate to factual guilt. . . ." Note 2 of the
1989 version of 8 3E1.1 is applicable because it is nore favorable
to Cantu than the later version and his offenses occurred in

February and March 1990. See United States v. Suarez, 911 F.2d

1016, 1021-22 (5th G r. 1990).

Even so, Cantu is not entitled to the downward
adjustnent. The trial transcript shows that he went to trial on
the issue of factual quilt. Furthernore, after Cantu was
convi cted, he asserted that he was only a mnor participant in the

conspiracy, yet the district court's findings to the contrary are



not clearly erroneous, as shown in the next discussion. Therefore,
the district court's denial of the offense-level reduction for
acceptance of responsibility should be affirned.?

Cantu next contends that the district court reversibly
erred by inposing a three-level increase in his offense | evel upon
the finding that Cantu was a manager of a crimnal activity which
involved five or nore participants, pursuant to U S S G
8§ 3Bl.1(b). He argues that trial testinony contradicted the
court's supporting findings of fact and that sonme of the
Governnent's witnesses lied during their testinony.

The Governnent is required to prove the facts whi ch woul d
support a finding that a def endant was a manager by a preponderance

of the evidence. United States v. Hi nojosa, 958 F.2d 624, 633 (5th

Cr. 1992) (U S . S.G 8§ 3B1.1(c)). "The determ nation of manager
status demands that the trial judge draw an inference from a
variety of data, including the information in the pre-sentence
report and the defendant's statenents and deneanor at the

sentencing hearing." United States v. Mejia-Orosco, 867 F.2d 216,

220-21 (5th Gr.), cert. denied, 492 U S. 924 (1989). "Wether a

def endant was " an organi zer, | eader, manager, or supervisor' of the
crimnal activity is a question of fact which we review under the

clearly erroneous standard, giving due regard to the trial court's

2 At the end of his argument on Issue 1, Cantu asserts that his "right

to due process under the Fifth Amendment and his rights to confrontation,
conpul sory process and effective assi stance of counsel . . . have been violated."
Brief at 13. Because these avernents are not supported by argunment or citation
of authority, this Court should not consider them See Thonpkins v. Belt, 828
F.2d 298, 302 (5th Gir. 1987).




assessnent of the credibility of the witnesses.” United States v.

Barreto, 871 F.2d 511, 512 (5th G r. 1989).
The factors that the court may consider in nmaking the

determ nation "include the exercise of decision nmaking authority,

the nature of participation . . . , the recruitnent of
acconplices, . . . and the degree of control and authority
exercised over others." UusSSG § 3B1.1, comment. (n.3).

However, these factors are not exhaustive on the ultinmate issue.

United States v. Liu, 960 F.2d 449, 456 (5th Cr.), cert. denied,
113 S. Ct. 418 (1992).

The district court's finding of fact upon which the
manager finding was based are supported by the trial testinony of
Guadal upe Rui z-Salas (Ruiz). He was a chauffeur-conpani on of one
of the | eaders of the conspiracy, Daniel Bautista. Ruiz testified
that Cantu and Bauti sta gave himinstructions to go to the house of
one Ram rez, where they woul d neet other conspirators to transport
the February | oad of marijuana. Wen Ruiz got to the house, Cantu
was waiting but no one else was there. Later that night, Cantu
gave Ruiz instructions to take himto a hotel in Pasadena where he
tal ked with his brother Raul. Shortly thereafter, they went to
Cantu's hotel, where Raul and Bautista discussed paynent for the
marijuana in Cantu's presence.

The next norning, Bautista and Ruiz nmet Cantu at a
Denny's Restaurant. Cantu told them"Let's go," that the van woul d
foll ow them At Ramrez's house, Bautista, Cantu, and others

| oaded marijuana into the van.



Later, Bautista told Ruiz that Cantu would be one of
three who woul d take inventory of the March | oad. The next day,
Ruiz told Cantu that sone of the packages were not properly
wrapped. Cantu said he would check onit hinself. He told themhe
did not want anyone else to touch them that he would rewap them
hinmself. Cantu instructed Ruiz to tell another conspirator to have
the (wrapping) paper ready for himthe next day.

Later, Bautista and Ruiz waited for Cantu to arrive at a
nmotel in Pasadena to neet a van which woul d pick up the March | oad.
Cantu told Bautista it was ready; he told Ruiz they could | eave
anytine. The three went toward Galena Park in a pickup truck, to
nmeet the van that was going to get the marijuana. Cantu gave
directions. Wen they got to where the van was, Cantu spoke to
soneone there. Then he told Bautista and Ruiz "Let's go. He is
going to follow us."

The van followed the pickup truck to Ramrez's house,
where they | oaded the van. After they left there in the pickup
Cantu told Bautista and Ruiz that they were going to neet sone
other load vehicles. Cantu told them where those vehicles would
be. Shortly thereafter, the three were arrested.

Finally, as the governnment points out, a search of
Cantu's notel room turned up paperwork concerning the marijuana
deal s that were consistent with Cantu's m ddl e- manager st atus.

The district judge heard this testinony during the trial.
"The district court was entitled to disbelieve [Cantu' s] w tnesses

and credit the trial testinony and information in the PSI report™



that Cantu played a nmanagerial role in the offenses for which he

was convi ct ed. United States v. Ranirez, 963 F.2d at 707. Thus,

there is no clear error in the district court's finding that Cantu

was a manager.
For these reasons, the judgnent and sentence inposed by

the district court is AFFI RVED



