IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5217
Summary Cal endar

JOSE SANTOS LOZOYA- ZAROTE,
Petitioner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of
| mm gration and Naturalization Service
(A30 548 608)

(August 17, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

In May of 1986, the Immgration and Naturalization Service
(INS) initiated deportation proceedi ngs agai nst Jose Santos
Lozoya-Zarote (Lozoya), alleging that at the tinme of his entry he
was not in possession of a valid immgrant visa. After nunerous
hearings, the immgration judge found Lozoya deportabl e as

charged, denied his application for |egal permanent residence,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



and granted himone nonth in which to depart the United States
voluntarily. Lozoya appealed fromthis order to the Board of
| mm gration Appeals (BIA), which found that the inmm gration judge
did not err inits determnations. Lozoya now appeals fromthe
Bl A's decision regarding his deportability to this court. W
affirm
| . Background

Lozoya is a native and citizen of Mexico who entered the
United States on an inmgrant visa in 1971. The visa was granted
on the grounds that Lozoya was then married to a United States
citizen, |sabel Delgado. On March 21, 1985, a district court in
El Paso found that at the tinme Lozoya married Del gado, he had not
yet ended a previous marriage. The district court accordingly
decl ared Lozoya's marriage wth Delgado void ab initio. The
record indicates that for a nunber of years since his arrival in
the United States, Lozoya has been involved with yet a third
worman, who lives in Mexico and with whom he has had severa
children. The birth certificates of at |east three of those
children indicate that Lozoya resided in Mexico at the tine of
their births.

On May 22, 1986, the INS charged Lozoya with deportability
under 8 U.S.C. 8§ 1251(a)(1), as an alien who was excludabl e at
the time of entry because he was not in possession of a valid
i mm grant visa or other docunentation. The INS argued that the
nullification of the marriage between Lozoya and Del gado rendered

Lozoya's visa invalid. During a series of deportation hearings,



Lozoya denied deportability. He also applied for registry,
claimng that he has resided continuously in the United States
since 1971. The inmm gration judge found Lozoya deportabl e as
charged, denied his application for |egal permanent residence,
and granted himone nonth in which to depart the United States
voluntarily. Lozoya appealed fromthe inmmgration judge's order
to the BIA raising only the issue of his application for
registry. The BIA acknow edgi ng that Lozoya had not contested
the issue of his deportability, nonetheless held that
deportability had been established by "clear, unequivocal, and
convincing evidence." It further affirnmed the inmmgration
j udge' s deci sion denying Lozoya's application for registry on the
grounds that Lozoya had not established that he had resided
continuously in the United States since 1971. Lozoya appeal s
only fromthe BIA s decision as to his deportability.
1. Discussion

This appeal raises, first, a jurisdictional issue. The INS
argues that because Lozoya did not raise the issue of his
deportability before the BIA he did not exhaust adm nistrative
remedi es on the issue; and accordingly we do not have
jurisdiction to review his case. The Immgration and Nationality
Act requires that we review only those orders of deportation or
exclusion in which the alien has exhausted avail abl e

adm ni strative remedies. 8 U S.C. § 1105a(c).' In general, we

1 The relevant text of 8 U S.C. § 1105a(c) states:
An order of deportation or of exclusion shall not be

3



have held that if a petitioner has not raised an i ssue before the
BIA, we do not have jurisdiction to consider it because he or she
has not exhausted adm nistrative renedies with regard to that

issue. See Pierre v. INS, 932 F.2d 418, 421 (5th Gr. 1991);

Vargas v. INS, 826 F.2d 1394, 1399 (5th G r. 1987); Carnejo-

Mlina v. INS, 649 F.2d 1145, 1150 (5th Gr. 1981); Ka Fung Chan

v. INS, 634 F.2d 248, 258 (5th Gr. 1981). However, the
rati onal e behi nd our hol di ngs has been that adm nistrative
remedi es have not been exhausted because the Bl A has not had an
opportunity to nmake findings on the issue in question. See

Carnejo-Mlina, 649 F.2d at 1150 ("It is well settled that courts

of appeals are not required to consider issues raised by an

appel I ant which were not presented to nor considered by an

adm ni strative board as part of the appellate process.) (enphasis
added). Accordingly, because the Bl A here considered an issue
sua sponte and nmade a finding on that issue, we conclude that
Lozoya's adm ni strative renedi es have been exhausted. W thus
have jurisdiction to consider the BIA' s determ nation of the
i ssue presented by this case.

Lozoya argues only that the BIA's finding of deportability
shoul d be reversed because the board erred in its factual finding
that his marriage to Del gado was void. He contends that there

was "not one iota of evidence in the record" to counter his

reviewed by any court if the alien has not exhausted
the adm nistrative renedi es available to himas of
right under the immgration | aws and regul ati ons .



assertion that he was single when he married Del gado, and that
the inmm grant visa he obtained through his marriage to her was
therefore valid. W review factual findings by the BI A under a

substanti al evi dence standard. See Sil|lwany-Rodriquez v. INS, 975

F.2d 1157, 1160 (5th Cr. 1992); Rojas v. INS 937 F.2d 186, 189

(5th Gr. 1991); Zanora-Mrel v. INS, 905 F.2d 833, 838 (5th Cr

1990). This standard "requires only that the Board's concl usion
be based upon the evidence presented and be substantially

reasonabl e." Silwany-Rodriquez, 975 F.2d at 1160, quoting Rojas,

937 F.2d at 189.
In the case at hand, the record included a final

adj udi cation by an El Paso County district court nullifying the
marri age between Lozoya and Delgado fromits inception. That
judgnent in and of itself provides anple evidence for the factual
finding that Lozoya challenges. W reject as both inaccurate and
irrelevant his contention that the judgnent provides no evidence
of bigany on his part because it gives no express reason for its
nullification of the Delgado marriage. The district court
expressly ruled on Del gado's pl eading, which alleged only
Lozoya's prior marriage as grounds for the annul nent. NMboreover,
what ever the grounds for the annulnment, if his marriage to
Del gado was void ab initio, the inmgrant visa he received as a
result was invalid. 1In sum Lozoya's challenge to the BIA s
finding of deportability is wthout nerit.

I11. Concl usion

For the foregoing reasons, we AFFIRM the decision of the



Board of I mm gration Appeals.



