IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5214
Summary Cal endar

RI LEY RAY FULTZ,
Pl ai ntiff-Appellant,
vVer sus
JAMES A. CCOLLINS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(92-5214)

(August 20, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *
In this case we are asked to determ ne whether the district
court properly granted sunmary judgnent dismssing all of the
appellant's clainms in a 8 1983 action. Because we find that the

district court was correct, we affirmits judgnent.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Appellant Riley Ray Fultz is a Texas state prisoner presently
in the custody of the Texas Departnent of Crimnal Justice. He
filed a conplaint pursuant to 42 U S. C. § 1983 alleging various
violations of his civil rights. Specifically, he alleged that he
was inproperly classified as a nenber of a disruptive group, the
Aryan Brot herhood of Texas (ABT). He also alleged that the review
procedure regarding his gang classification was defective, and
additionally nmade the sane argunent on behalf of all ABT nenbers.
He further alleged that the defendants perpetuated his confinenment
inadmnistrative segregation (ad seg) as retaliation for his |egal
activities. He also set forth nunerous allegations regarding
deficiencies in virtually every aspect of the conditions of ad seg
confinenent. In sum he nmaintains that the totality of his clains
result in cruel and unusual punishnment and that his constitutional

rights to equal protection and due process have been violated.!?

Fultz also alleged in his § 1983 conpl aint that he was deni ed
release to the general population, classified as an escape ri sk,
was on "comm ssary stinger" restriction, was forced to recreate by
hi msel f, was deni ed access to tabl e ganes, and was subjected to the
"doubl e-door standard."” He admts, however, that these all egations
were contained in a previous lawsuit that was dismssed by the
district court. He alleges that the reason that the district court
entered its order of dism ssal was because prison officials failed
to mail his objections to the nagistrate judge's recomendati on.
Hi s contention is unavailing. Fultz has failed to point to any
supporting evidence, nor allege that he filed a notion pursuant to
Fed. R Cv. P. 60(b) or that he appealed the district court's
dismssal. Thus, these clains are not properly before this court.



The district judge conducted an evidentiary hearing pursuant

to Spears v. MCotter, 766 F.2d 179, 182 (5th Cr. 1985) on

January 22, 1992. Prior to the hearing, Fultz filed a notion for
leave to file a nmotion for sub-class certification, and the
defendants filed a Rule 12(b)(6) notion to dismss or, in the
alternative, a Rule 56 notion for summary judgnent. Fultz then
filed a notion for leave to file a response in opposition to
def endants' notion to dism ss. Although the district court did not
specifically dispose of that notion, the order of dism ssal, which
granted the defendant's notion for sunmary judgnent, ordered that
all notions not already ruled upon were deni ed.

The district court entered a nenorandum opinion granting
def endants' notion for summary judgnent and di sm ssed the case with
prejudi ce. The court held that Fultz was not deni ed due process of
| aw concerning his classification and confinenent in ad seg, and
that his E ghth Anmendnent rights had not been violated.
Additionally, the district court held that Fultz's constitutional
right to equal protection had not been viol at ed.

I
A district court's grant of a summary judgnent is reviewed de

novo. Canpbell v. Sonat O fshore Drilling, Inc., 979 F.2d 1115,

1118-19 (5th Gr. 1992). Summary judgnent is proper if the noving
party establishes that there is no genuine i ssue as to any nmateri al
fact and that it is entitled to judgnent as a matter of |aw

Letcher v. Turner, 968 F.2d 508, 509 (5th Cr. 1992); Fed. R G v.




P. 56(c). After this burden has been satisfied, the nonnoving
party is obligated to establish each of the chall enged essenti al
el enments of its case for which it will bear the burden of proof at
trial. Canpbell, 979 F.2d at 1119. The opponent of the notion nmay
not rely on nere allegations or denials set out in its pleadings,
but nust provide specific facts in denonstrating that there is a
genui ne issue for trial. This court uses the sane standards as the
district court and draws all inferences and views all factual
issues in favor of the party opposing the notion. Letcher, 968
F.2d at 5009.
11
A

As an initial matter, Fultz argues, both on appeal and in his
response to defendants' notion for summary judgnent, that he was
deni ed an adequate opportunity to engage in discovery. |n essence,
he asserts that he shoul d have been all owed to di scover the prison
records submtted by the defendants concerning his classification
and retention in ad seg because they would prove his allegations,
al t hough he does not expl ai n how di scovery woul d establish materi al
i ssues of fact to contradict the contents of his prison record.

Fed. R Cv. P. 56 does not require that discovery take place
before summary judgnent can be granted. If a party cannot
adequately defend the notion for summary judgnent wthout
di scovery, Rule 56(f) allows the opposing party to request a

conti nuance to conduct di scovery. Washington v. Allstate Inc. Co.,




901 F.2d 1281, 1285 (5th Cr. 1990). Vague assertions that
di scovery wll produce needed but unspecified facts are
insufficient to obtain a Rule 56(f) continuance.

Fultz is responsible for his failure to request a Rule 56(f)

cont i nuance. Martin v. Harrison County Jail, 975 F.2d 192, 193

(5th Gr. 1992). A district court is not required to notify a pro
se litigant of the potential consequences of a sunmary judgnent
nmotion and of his right to submt opposing affidavits because the
Rul es of Cvil Procedure and | ocal rul es provide sufficient notice.
Fultz's entitlenment to discovery prior to a ruling on a sunmary
judgnent notion nmay be term nated when, within the trial court's
discretion, the record indicates that further discovery is not
likely to produce facts necessary to defeat the notion. Fisher v.

Metropolitan Life Ins. Co., 895 F.2d 1073, 1078 (5th G r. 1990).

Thus, having failed to file a Rule 56(f) notion in the district
court, Fultz is not entitled to appellate relief on the ground that
the district court ruled precipitously on the notion for summary
judgnent. Martin, 975 F.2d at 193.

The district court's ruling regarding discovery in a summary

j udgnment context is reviewed for abuse of discretion. WAshington,

901 F.2d at 1285-86; MIls v. Danson G| Corp., 931 F. 2d 346, 350-

51 (5th Cr. 1991). The district court stayed discovery pending
the entry of a show cause order. No specific show cause order was
entered although the defendants were ordered to answer Fultz's

conpl ai nt. The defendants submtted Fultz's prison records



conprised of classification docunents relating to Fultz's clains
for an in canera inspection. They argued that they were "rel uctant
to furnish plaintiff with such record due to the possibility that
identities of informants nay be ascertained. Even if the records
are excised circunstances, dates, cell assignnents and other facts
may permt identification and exposure to risk." The district
court evidently conducted an in canera inspection of the docunents
prior to rendering its opinion, and ordered that the Cerk of Court
"seal the prison records submtted by the Defendants. . . ."

A review of those records evidences their confidential nature
and the possibility that confidential informants could be
identified and conprom sed had Fultz been allowed to discover the
docunent s. Due to the vague nature of Fultz's request for
di scovery, the confidential nature of the docunents sought to be
di scovered, and his failure to request a Rule 56(f) continuance,
the district court did not abuse its discretion in denying his
request before ruling on the notion for sunmary judgnent.

B

As an additional prelimnary matter, Fultz argues that foul
pl ay occurred because the appellate record is allegedly devoid of
certain vital and material docunentary evidence. Speci fically,
Fultz refers to exhibits that he filed during his Spears hearing,
a transcript of his Spears hearing, his notion for sub-class
certification attached to his notion for | eave to file said notion,

hi s response to defendants' notion for summary j udgnent attached to



his notion for leave to file said notion, his second notion for
appoi ntnent of counsel attached to his notion for leave to file
said notion, and page five of defendants' notion for summary
judgnent. He is m staken.

Al t hough page five of defendants' notion for summary judgnent
is not inthe first volune of the record, it is in the suppl enental
record. Additionally, there is a transcript of his Spears hearing?
and the exhibits that he submtted at that hearing are al so part of
the record. Fultz's second notion for appointnment of counsel, his
response to defendants' notion for summry judgnent, and his notion
for sub-class certification are contained in the second
suppl enental record. Hs allegation of foul play is therefore
meritless.

|V

We now turn to the nerits of the substantive argunents Fultz
rai ses on appeal. Fultz argues that the district court inproperly
granted summary judgnent on several issues because a genui ne issue
of material fact exist concerning: 1) his classification as a gang
menber; 2) the constitutionality of the prison's ad seg review
process; and, 3) the defendants' allegedly retaliatory schene to

prevent his release to the general prison popul ation.

2. W note that Fultz has not requested a copy of the Spears
hearing transcript. See 28 U S. C. 8§ 753(f).



A

Gang C assification

Fultz contests the propriety of his classification as a gang

menber . Prison officials have broad discretion in classifying
inmates, and federal courts will interfere with classification
decisions only in extrenme circunstances. “I'n reviewing prison

adm nistrative actions in section 1983 actions, the court nust

uphold the admnistrative decision unless it was arbitrary and

capricious." Stewart v. Thigpen, 730 F.2d 1002, 1005 (5th Cr.
1984) . "The transfer of an inmte to less amable and nore
restrictive quarters for nonpunitive reasons” is an event within

the conpass of a prisonterm Hewtt v. Helns, 459 U S. 460, 468,

103 S .. 864, 74 L.Ed.2d 675 (1983). | nmat es have neither
protectable property nor liberty interests in custodial

classification. Mody v. Baker, 857 F.2d 256, 257-58 (5th Cr.),

cert. denied, 488 U S. 985 (1988). To the extent that Fultz's

claimis that he is inproperly classified, he has not stated a
constitutional violation.

To the extent that he clains his confinenent in ad seg is a
result of a disciplinary proceeding, there is "sone evidence" to
support the prison officials' action. Federal review of the
sufficiency of the evidence at a disciplinary hearing resulting in
ad seg confinenment is limted to determning only whether the

findings were supported by "sone facts" or "any evidence at all."



Stewart, 730 F.2d at 1006; G bbs v. King, 779 F.2d 1040, 1044 (5th

Cr.), cert. denied, 476 U S. 1117 (1986).

An adm ni strative segregation report dated Novenber 16, 1984,
recommended that Fultz be placed in ad seg protective custody
because several threats were received against himdue to a "w de
spread belief in the inmte general population that he (Fultz)
played a direct role in the Novenber 14, 1984, stabbing of
[another] inmate. . . ." Fultz refused to sign this ad seg report.
An adm ni strative segregati on heari ng was conduct ed on Novenber 21,
1984. Fultz was appoi nted counsel substitute. He was permtted to
make a statenent, none of his w tnesses were excluded, and those
W tnesses were allowed to nake statenents. As a result of the
hearing, Fultz was confined to ad seg protective custody.

An adm ni strative segregation report dated January 18, 1985,
indicates that Fultz was reclassified from"protective custody" to
"threat to the order of and security of the institution"” as well as
"the physical safety of other inmates or staff.” The report
i ndi cates that Fultz had eight major disciplinary infractions since
August 1980 and was a known nenber of a racist group (ABT).
Additionally, an investigation tied himto a severe assault on an
i nmat e. Further, Fultz had a prior history of escape from the
Texas Departnent of Corrections (TDC) and had felony detainers
against himrelated to bank robberies allegedly conmtted while on

escape.



An adm ni strative segregation hearing record dated January 1,
1985, indicates that Fultz received notice of his placenent in ad
seg security detention, refused to appear, was appoi nted counsel
substitute, was allowed to nake a statenent, and refused to sign
the record. Additionally, Fultz's prison record indicates that a
nunber of individuals identified himas a ABT nenber and i ndi cated
their fear of him "Sone facts" exist which support his
confinenent to ad seg security detention.

Fultz also clains that the Adm nistrative Segregation Plan
(ASP) and the TDC Disciplinary Rules and Procedures for |nnmates
equate to a state-created liberty interest toremaininthe general
popul ati on. He is mstaken. He contends that ASP 88 I|(A),
11 (A)(e), and A(4)(b), in conjunction with the TDC) Di sciplinary
Rul es, contain mandatory |anguage which creates particular
substantive criteria for I|imting the discretion of prison

of ficials. See dimyv. Waki nekona, 461 U.S. 238, 249, 103 S. C

1741, 75 L.Ed.2d 813 (1983); white brief, 11-14. Even assumn ng,
argquendo, that he does have a liberty interest, record evidence
supports the prison officials' actions. Fultz's due process rights
were not viol ated.

Fultz further argues that TDC admnistrative directive
AD-04.12, is being msapplied to circunvent established procedures
for releasing Fultz to the general popul ation. Hi s argunment on

this point is simlarly unavailing. As previously discussed,

-10-



Fultz's prison record evidences his gang affiliation and the
propriety of his ad seg confinenent.
B

Revi ew Process

Fultz al so contends that he has been deni ed periodic revi ew of
his gang status. This argunent is factually incorrect. A review
of his prison record indicates that he has received nunerous
reviews in accordance with the ASP 8 111 (A)(3). Fultz has shown no
constitutional violation nor any fact issue which would preclude
summary judgnent.

C

Retal i atory Schene

Fultz al so contends that ad seg is being used as a retaliatory
tool to harass and intimdate him Specifically, he contends that
he is: 1) denied the sane privileges, exercise periods, and
educati onal prograns as general population prisoners; 2) denied
access to the courts due to denial of inmate legal visits and
assi stance and access to |aw books and materials; 3) forced to
recreate by hinself; and, 4) subjected to intolerable cell
conditions. All other conplaints concerning conditions of ad seg
raised in the district court are not raised on appeal, and thus

t hose i1 ssues are deened abandoned. Hobbs v. Bl ackburn, 752 F.2d

1079, 1083 (5th Cir.), cert. denied, 474 U S. 838 (1985).

Wth regard to his argunent concerning ad seg conditions

versus the general prison conditions, ad seg i nmates do not have a

-11-



constitutional right to the sane conditions as general popul ation

prisoners. See Dorrough v. Hogan, 563 F.2d 1259, 1262-63 (5th Cr

1977), cert. denied, 439 U S. 850 (1978).

Wth regard to his argunent concerning singl e-man recreational
status, there is no constitutional right to group recreation in
prison. Fultz does not contend that he is denied the opportunity
to recreate; he argues only that other prisoners have group
recreation, so he should receive it also. The ASP grants prison
officials the discretion to determne an inmate's recreational
schedul e. ASP 8 1I1(A(3)(a). Furthernore, the segregation of
vi ol ent i nmat es IS reasonabl y rel ated to t he prison
admnistration's legitimte interest in protecting prison guards
and other prisoners from danger and preserving sone degree of

harnmony in the institution. Jones v. Di anond, 636 F.2d 1364, 1374

(5th Cr.) (en banc) (prison officials have a duty to control or
separate prisoners who endanger the physical safety of other

prisoners), cert. dismssed, 453 U S. 950 (1981). The segregation

of gang nenbers satisfies a legitimte penal interest which does
not invalidly inpair Fultz's constitutional right to equal
protection.

Wth regard to Fultz's claimof intolerable cell conditions,
he is apparently referring to an incident where his cell was
allegedly without water for approximately three days. H s
grievance was investigated by the prison's Internal Affairs

Division and that investigation found that the plunbing problem

-12-



relative to Fultz's compbde was not created "to harass or
discrimnate against [Fultz] in any way."

Fultz further clains that he was denied inmate | egal visits
and assistance and access to |aw books and legal nmaterials.
Al t hough less than clear, it appears that Fultz is requesting the
sane privileges with regard to the law library and | egal materials
t hat general population inmates receive. He does not have that

right. See Dorrough, 563 F.2d at 1262-63.

Wth regard to the denial of inmate legal visits and
assi stance, he has offered only conclusional allegations which do

not rise to the level of a constitutional claim Ross v. Estelle,

694 F.2d 1008, 1012 (5th Gr. 1983). 1In fact, the only indication
in the record with regard to the denial of inmate legal visits
concerns a denial of three visits, all on August 1, 1989, wherein
the visits were denied due to a threat to security. Fultz has
offered no evidence or authority to indicate that those denials
were inproper or unconstitutional. His claimon this point is
W thout nerit.
\Y

As a final matter, Fultz contends that the district court

erred by denying his notion for sub-class certification wthout

ruling on its nerits. He is mstaken. |In order to obtain class

certification for his action, Fultz nust, inter alia, proceed
through qualified counsel who is able to conduct the proposed

litigation. Gonzales v. Cassidy, 474 F.2d 67, 72, 72-73 n.10 (5th

- 13-



Cr. 1973); Fed. R CGv. P. 23(a). Fultz has not done this. The
district court did not err in denying his notion.
Vi
In concl usion, because Fultz has failed to show a
constitutional violation or a genuine issue of material fact
regarding sanme, the district court's grant of sumrmary | udgnent
dismssing all of the appellant's clains is

AFFI RMED.
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