UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92 - 5210

UNI TED STATES OF AMERI CA,
Plaintiff - Appell ee,
VERSUS
JOHNATHAN WAYNE FONTENETTE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:92-CR-35-7)

(March 9, 1994)

Before DUHE, EM LI O GARZA, Circuit Judges and STAGG, D strict
Judge.

PER CURI AM 2

Appel I ant chal | enges his conviction for conspiracy to possess
cocai ne base with intent to distribute in violation of 21 U S.C. 8§
846. Finding no error, we affirm

Def endant Fontenette and seven others were charged in a seven
count indictnent. Fontenette was charged in count one wth

conspiracy to possess wwth intent to distribute cocai ne base and in

District Judge of the Western District of Louisiana,
sitting by designation.

2Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



count four with aiding and abetting in the distribution of cocaine
base®. Fontenette's seven co-defendants* entered pleas of guilty,
and Fontenette proceeded to trial. On Septenber 11, 1992, the jury
returned a guilty verdict on the conspiracy count, but acquitted
Fontenette on the aiding and abetting count.

Fontenette rai ses two i ssues on appeal for our consideration.
First, he argues that the evidence was legally insufficient to
convict himof conspiracy. Secondly, he argues that the verdicts
were inconsistent, and thus reversal is required.
|. FACTS

Def endant's arrest and conviction resulted from his
i nvol venent with George Leonard Jasper, Jr. The governnent began
to i nvestigate George Jasper and his narcotics enterprises in late
1990. Jasper was believed to be involved in extensive drug
trafficking activities in Houston and Beaunont, Texas. A
confidential informant, Thonmas Rogers, had been supplying the
governnment with informati on regardi ng Jasper. The arrest of Jasper
and Fontenette on the present charges resulted from their
participation in a drug buy arranged wi th Rogers.

The drug transaction resulting in Fontenette's arrest occurred
on February 12, 1992. Jasper and Rogers talked in person on
February 11, 1992, and on the phone the follow ng day to schedul e

the drug purchase. The governnent recorded the February 12th

321 U.S.C. 8841(a)(1l); 21 U.S.C. 8860(a); 18 U . S.C. 82.
‘Fontenette's co-defendants were George Leonard Jasper, Jr.,
Craig Anthony Eckford, Panela Gail Mathis, Larry Lee G ace,
El i zabet h Denise Powel |, Alice Brown, and Shanderia Maria Hi cks.
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nmeeting and phone call. During the February 11, 1992 neeting with
Rogers, Jasper referred to Fontenette as "Pep"® and identified him
as soneone who coul d be contacted to arrange crack purchases. The
defense elicited testinony from Jasper that he and Thomas Rogers
frequently joked with each other about different subjects and were
sarcastic in their conversation. In her «closing argunent,
Fontenette's att or ney suggested that Jasper's statenents
inplicating Fontenette were nade in jest.

The defendant and Jasper were both present at the sale on
February 12, 1992. Although the purchase was made in the presence
of Fontenette, at no tine during the transaction did he have act ual
possession of the drugs or the noney received from Rogers.

The governnment i ntroduced evi dence t hat Jasper and Fontenette
shared a jail cell in Jefferson County from August, 1991 unti
January, 1992. The prosecution suggested that Jasper recruited
Fontenette during this period. To rebut the suggestion that Jasper
and Fontenette were in a secluded area conduci ve to contact during
their nutual incarceration, defense counsel introduced evidence
that the cell contained twenty-five prisoners. |In addition, Craig
Ant hony Eckford, a co-conspirator who was also in the cell during
this time, testified that he did not know Fontenette except for
when they were in jail together. Def endant's counsel suggested
that due to his extensive involvenent in the conspiracy, Eckford
woul d have been aware had Fontenette been involved in the

conspiracy. Mor eover, Jasper testified that he never enlisted

SFont enette's ni cknane.



Fontenette to participate in his drug trafficking activities while
they were in prison together.

Jasper explained that he grew to be very fond of Fontenette,
and viewed himas a "little brother.” He justified Fontenette's
presence at the arranged drug buy on February 12, 1992 as sinply
the aftermath of a neeting during which Jasper cut Fontenette's
hai r. The haircut occurred at the residence of Jasper's | ady
friend, Elizabeth Powell. Since Fontenette was unacquainted with
ot her occupants of the hone, Jasper stated that it was quite
natural for himto |l eave with and to acconpany Jasper to the park
where the sale occurred.® However, Jasper also admtted that he
was careful about those in whose presence he did and di scussed
busi ness. Additionally, the governnent introduced evidence that
Jasper had witten a letter to Elizabeth Powell, stating that "nme
and Pep tal ked and everything is cool."

Thomas Rogers, the confidential informant, testified that he
met Fontenette in jail when acconpanying Elizabeth Powel|l on her
visits to George Jasper. He also stated that Powell related to him
t hat Fontenette woul d be selling crack cocai ne for Jasper. Rogers

further testified that Jasper, in his experience, preferred to have

8Jasper testified that he spoke to Fontenette on February
12, 1993. Fontenette inquired about Jasper's plans for the day,
and Jasper responded that he was going to give Elizabeth Powell's
son a haircut. Powell was Jasper's girlfriend as well as a co-
conspirator. Fontenette stated that he wanted a haircut al so,
and Jasper told himto go to Powell's hone. Jasper testified
that he was supposed to neet Thonas Rogers in the park after the
hai rcut, and Fontenette just happened to go with him M. Jasper
mai nt ai ned that the sol e purpose for Fontenette's presence was to
obtain a haircut and visit wth Jasper.
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people with him when he was dealing drugs. Addi tionally, he
mai nt ai ned that he had never known Jasper to deal drugs in the
presence of a stranger. However, Fontenette's counsel enphasized
Rogers' reaction as recorded on the tape of the arranged drug buy.
Upon seeing Fontenette at the park, Rogers stated, "Wat is this?
What is this?" Fontenette's counsel argued that because Rogers was
so involved with Jasper, he certainly would have been aware had
Fontenette al so been involved in the conspiracy.

1. DI SCUSSI ON

A. | nsufficiency of evidence

Defendant's first point of error is that the evidence was
insufficient to convict hi mof conspiracy. This court will reverse
the jury's verdict "only if a reasonably mnded jury nust
necessarily have entertained a reasonable doubt of a defendant's

guilt.” United States v. Vergara, 687 F.2d 57, 60 (5th Cr. 1982),

citing United States v. Bell, 678 F.2d 547 (5th Cr. 1982) (en

banc), aff'd, 462 U. S. 356, 103 S.Ct. 2398 (1983). Further, the
evi dence nust be viewed in the |ight nost favorable to the party

prevailing at the district court level. dasser v. United States,

315 U.S. 60, 62 S.Ct. 457 (1942).

Def endant was convi cted of conspiracy to possess with intent
to distribute fifty or nore granms of cocaine base. To establish
the exi stence of a conspiracy, the governnent nust prove beyond a
reasonabl e doubt 1) the existence of an agreenent between two or
nore persons to distribute drugs, 2) the defendant's know edge of

the agreenent, and 3) the defendant's voluntary participation in



t he agreenent. United States v. Mltos, 985 F.2d 743, 746 (5th

Cr. 1992), citing United States v. Gllo, 927 F.2d 815, 820 (5th

Cr. 1991). The essence of the conspiracy is the making of the
unl awful agreenent, not the acconplishnment of the unlawful

objective. lanelli v. United States, 420 U S. 770, 95 S. Ct. 1284

(1975); United States v. Cuesta, 597 F.2d 903, (5th Cr.); cert.

denied, 444 U S. 964, 100 S. Ct. 451 (1979). However, "nere
presence at the crinme scene or cl ose association with conspirators,
standing alone, wll not support an inference of participation in

the conspiracy."” United States v. Miltos, 985 F.2d 743, 746 (5th

Cr. 1992), citing United States v. Fitzharris, 633 F.2d 416, 423

(5th Gr. 1980), cert. denied, 451 U S. 988, 101 S.C. 2325 (1981).

Therefore, the governnment was required to prove beyond a reasonabl e
doubt that Fontenette entered into an unlawful agreenent to sell
crack cocaine. Miltos at 746. There was admttedly little direct
evidence with which to convict the defendant. However, the
governnment introduced anple circunstantial evidence from which a
reasonable jury could have concluded that this burden was net.

I ntroduction of circunstantial evidence is proper. United States v.

Lechuga, 888 F.2d 1472, 1476 (5th Cr. 1989). Def endant was
present at the illegal drug transaction. Al t hough he did not
directly participate in the exchange of nobney and cocaine, he
W tnessed the entire incident. Perhaps the nbst persuasive
evidence of guilt was Jasper's own testinony that he was careful
about the people in whose presence he dealt drugs. There was

evidence sufficient to allow the jury to reject defendant's



argunent that he was only fortuitously present at the drug buy. 1In
addition, both George Jasper and Elizabeth Powel|l made references
to the defendant's involvenent in the drug conspiracy. Defendant
enphasi zes the uncontested fact that he did not becone associ ated
with the conspiracy until several days before its dem se. However,
| ate invol venent in a conspiracy does not preclude conviction for

participation in it. United States v. lLeach, 613 F.2d 1295, 1299

(5th Gr. 1980).
Wei ghing evidence and nmaking <credibility judgnents of

witnesses is not the role of this court. United States v. Bell, 678

F.2d 547, 549 (5th Gr. 1983). If a reasonably mnded jury could
have found that the evidence introduced at trial proved the
defendant's guilt beyond a reasonabl e doubt, then the conviction

must stand. Jackson v. Virqginia, 443 U. S. 307, 319, 99 S. Ct. 2781,

2789 (1979). This court finds that a rational trier of fact could
have concluded that defendant was guilty of participation in
conspiracy to distribute cocai ne base.

B. | nconsi stent verdicts

Defendant's second argunent is that the jury verdicts were
i nconsi stent, thus nmandating reversal. Defendant argues that his
acquittal on the aiding and abetting count precludes the jury from
finding ful filnment of one requirenent for conviction of conspiracy,
nanely that he voluntarily joined and participated in the agreenent

to distribute a controll ed substance. United States v. Powell, 469

US 57, 105 S.C. 471 (1984) involved a jury that acquitted a

def endant on counts of conspiracy and possessi on, but convicted her



on the conpound offenses of wusing the telephone to commt the
al | eged conspiracy and possession. The court refused to allowthe
def endant to chall enge the i nconsi stent verdicts, stating that sone
jury error has al nost certainly occurred when i nconsi stent verdicts
are returned. However, "it is unclear whose ox has been gored."

Powel | at 477. The court stated that:

First, inconsistent verdicts ... should not necessarily
be interpreted as a windfall to the Governnent at the
def endant's expense. It is equally possible that the

jury, convinced of guilt, properly reached its concl usion
on the conpound offense, and then through m stake,
conpromse, or lenity arrived at an inconsistent
conclusion on the | esser offense. But in such situations
the Governnent has no recourse if it wishes to correct
the jury's error. The fact that the inconsi stency may be
the result of lenity, coupled with the Governnent's
inability to invoke review, suggests that inconsistent
verdicts should not be reviewable at the defendant's

behest .
Powel | at 57-58. In addition, this court is not convinced that
these verdicts were inconsistent. Conspiracy does not require

conpletion of the contenplated crimnal act. QCuesta at 917.
Therefore, to convict Fontenette of conspiracy, the jury did not
have to find that he participated in the actual sale to Thomas
Rogers. It had to find that he entered into an agreenent to
participate in that sale, and there was sufficient evidence for it
to so concl ude.

For the foregoi ng reasons, the judgnent of the | ower court is

AFFI RVED.



