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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

LARRY WAYNE MCCRAY,
CEDRIC J. SMTH al/k/a
"Set-T"
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Western District of Louisiana

91 50088 03
July 7, 1993

Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Larry Wayne McCray and Cedric J. Smth were convicted of bank
robbery and carrying a firearmduring a crine of violence. They

were charged together with four counts of bank robbery and with

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



four counts of carrying firearns during the robberies: Count One--
the January 24, 1990, robbery of the Pioneer Bank & Trust Co. on
Li ne Avenue i n Shreveport, Louisiana; Count Three--the February 23,
1990, robbery of the Prem er Bank & Trust Co. on G eenwood Road in
Shreveport, Louisiana; Count Five--the February 27, 1990, robbery
of the Hi bernia Bank on Lakeshore Drive in Shreveport, Louisiana;
and Count Seven--the March 14, 1990, robbery of the Prem er Bank on
Line Avenue in Shreveport, Louisiana. Smth was also charged
separately in Count Nine for a robbery on June 1, 1990, of the
First National Bank of Mansfield in Stonewall, Louisiana.

On February 21, 1991, after being arrested in connection with
anot her bank robbery, MCray gave a confession to these four
robberies to Shreveport Police Detective @ enn Schach. MCray took
police officers to the four banks which he had robbed, explained
how the robberies were conmmtted, and told police the nanes of
ot her persons involved in the robberies. The content of McCray's
confession was introduced into evidence at McCray's and Smith's
joint trial through Schach's testinony. Because McCray identified
Smth as one of the other robbers, the tapes and transcripts of
McCray's confession were received into the record, but the district
court ordered that they were not to be listened to by the jury or
referred to by the attorneys.

The governnent introduced ot her evidence inplicating Smth in
five robberies. Smth's fingerprint was found on the teller cage
of the Hi bernia Bank in a |ocation consistent with a surveillance

vi deo of one of the robbers shown | eaping over the teller's cage.



Li sa Shelton, a teller at Hi bernia Bank, identified Smth as one of
t he robbers.

Smth was also identified by a teller, denda Harper, in the
Prem er Bank robbery on G eenwood Road. "Bait noney" consisting of
$20 bills with recorded serial nunbers from the Prem er Bank
branches on Greenwood Road and Line Avenue, given to Smth by the
tellers during the robberies, was recovered after Smth's sister
deposited $8,800 in cash, given to her by Smith, in her account at
Prem er Bank.

Steve Green and Adam Hayes, Smth's acconplices in one of the
five robberies, testified about their roles and Smth's role in the
June 1 robbery of First National Bank in Stonewall, Louisiana, and
Hayes testified about Smth's and McCray's roles in the March 14,
1990 robbery of Prem er Bank on Line Avenue.

OPI NI ON

The CGovernnent argues that this Court does not have
jurisdiction to consider Smth's appeal because he did not file a
witten notice of appeal within the delays allowed by Fed. R App.
P. 4(b). The Governnent contends that Smth's oral notice of
appeal is not sufficient. Smth contends that his oral notice of
appeal , supplenented by his later witten notice, was effective.
The parties were ordered to brief this issue in the briefing
noti ce.

Smth gave oral notice of appeal on Novenber 12, 1992, at his
sent enci ng heari ng. The district court clerk noted this in the

m nut es of sentencing on the docket sheet. Smith's attorney filed



awitten notice of appeal on January 6, 1993. No docunent | abel ed
as a notice of appeal was filed wwthin the ten days all owed by Rul e
4(b), and no docunent was filed within the thirty extra days
all oned under Rule 4(b) which could be considered a notion for

excusabl e neglect. See United States v. Golding, 739 F.2d 183, 184

(5th Cir. 1984).
The Government cites O Neal v. United States, 264 F.2d 809

(5th Cr.), nodified, 272 F.2d 412 (5th Gr. 1959), as authority
for its argunent that this Court does not have jurisdiction. In
O Neal, this Court dism ssed an appeal where the only notice of
appeal was given orally, although the district court clerk
referenced the oral notice in a mnute entry in the docket sheets
and in a subsequent letter to the parties. This Court Iater
nmodified O Neal and found jurisdiction based on the fact that
O Neal had filed an appeal bond within the appeal del ays.

Smith filed a financial affidavit in the district court to
support his request to have counsel appointed to represent himon
appeal. Although the affidavit does not bear a stanp indicating
the date of filing, it was signed on Novenber 12, 1992, and the
district court appointed appellate counsel on Novenber 18. Smth
was sentenced on Novenber 12, and judgnent was entered on Novenber
23.

In Smth v. Barry, us _ , 112 S. . 678, 682, 116 L

Ed. 2d 678 (1992), the Suprene Court held that an appeal brief
filed wwthin the period for filing a notice of appeal, if it net

the requirenents of Fed. R App. P. 3(c), could be considered as a



notice of appeal. In keeping with this principle of |Iiberal
construction, the affidavit in this case can be considered as
Smth's notice of appeal, because it reasonably conplies with the
requi renents of Rule 3(c). It indicates his nane, Cedric Smth,
and that he is the appellant; it indicates the case nane, the
district court case nunber, and the statutes under which he was
convi cted, which could be construed as stating the judgnent from
which he is appealing; and it indicates that he is appealing from
the Western District of Louisiana, for which the only avenue of
appeal is the Fifth Crcuit. This interpretation is consistent

with recent circuit cases decided after Smth v. Barry. See U.S.

v. Mats, 961 F.2d 1198, 1204 (5th Cr. 1992) (petition for
perm ssion to appeal from an interlocutory order functioned as

notice of appeal); United States v. Carson, 969 F. 2d 1480, 1486 n.2

(3rd Cir. 1992) (letter by attorney to judge requesting infornma
pauperis (IFP) status functioned as notice of appeal). United

States v. Lopez, No. 92-4901, (5th Gr. June 23, 1993, unpublished)

(witten notices of appeal prepared and signed by clerk). W find
appellate jurisdiction exists in this case.

Smth argues that the district court erred in overruling his
motion for mstrial on the grounds that the introduction of
McCray's statenent through the testinony of Schach violated his

Sixth Amendnent right to confrontation under Bruton v. United

States, 391 U S. 123, 88 S. C. 1620, 20 L. Ed. 2d 476 (1968).
Because McCray' s statenent nanmed Smth as an acconplice in the

robberies, the Governnent did not play the tape or nake the



transcripts available to the jury. I nstead, the Governnent
i ntroduced the substance of McCray's confession through Detective
Schach's testinony. Schach did not identify Smith as MCray's
acconplice; however, he did state that McCray had referred to his
acconpl i ce by nane and descri bed the actions of this other robber.
After Schach had testified at sonme |length about MCray's
confession, Smth's attorney nade a notion for mstrial based on
Bruton. He argued that the manner in which the U S. Attorney was
questioning Schach regarding whether MCray had nanmed his
acconplice created the inference that Smth was this other person

The district court instructed the U S. Attorney to avoid asking
Schach if McCray had nentioned the nane of the other person and
denied the notion for mstrial. Smth's counsel agreed that the
Governnent's prom se to not ask Schach any further about whether
McCray had nentioned t he nane of the other robber was satisfactory.

The Governnent argues that Smth has not preserved this issue
for appeal because his objection was untinely and because the
Governnent restricted its questioning to defense counsel's
satisfaction with no further objections. Because Smth did make an
objection to the testinony and the record is adequate for review,
Smth has preserved this issue for appeal.

In Bruton, the Suprene Court held that a defendant is deprived
of his rights under the Confrontation C ause of the Si xth Arendnent
when his nontestifying co-defendant's confession namng himas a
participant in the crine is introduced at their joint trial, even

if the jury is instructed to consider the confession only agai nst



the confessor. 391 U S. at 126. This Court reviews Bruton i ssues

under the abuse of discretion standard. United States v. Beaunont,

972 F.2d 91, 95 (5th Cr. 1992).

The Governnent argues that this case does not present a Bruton
i ssue because Schach's testinony did not specifically nanme Smth.
Smth argues that because he and McCray were the only people on
trial, the only reasonabl e conclusion is that McCray was referring
to Smth.

A defendant's Sixth Anendnent right to confrontation is not
vi ol at ed unl ess the co-defendant's statenent directly i ncrimnates
hi mw t hout reference to other adm ssi bl e evidence. Beaunont, 972
F.2d at 95. |In Beaunont, the co-defendant stated that he got the
money fromand was doing a favor for "a friend." O her adm ssible
evidence |l ed to the conclusion that the "friend" was the defendant.
This Court held that the statenents did not directly inplicate the

def endant, and therefore, did not violate Bruton. | d.

In United States v. Espinoza-Seanez, 862 F.2d 526, 533-35,

(5th Cr. 1988), the confession of a co-defendant was introduced
which referred to two other nenbers of a conspiracy. These
def endants were not referred to by nane, but as "the man" who was
hel ping him distribute the marijuana and sone one else who was
supposed to pick up a car. This Court stated that it was not the
statenent which inplicated these two defendants but their own
actions. This Court held that the confession was properly

admtted. |d.



The district court did not abuse its discretion in denying
Smth's notion for a mstrial. MCray's statenent as testified to
by Schach did not directly inplicate Smth. McCray nerely
described the actions of his acconplice. Smth was inplicated by
other evidence, the testinony of the bank tellers and his
acconplice Hayes, the surveillance videos, and his fingerprints,
whi ch mat ched his actions to those described by McCray. That Smth
was the other person referred to by McCray's statenent was not the
only logical conclusion to be drawn fromthe statenent al one. The
i ndi ctment charged McCray, Smth, and others known and unknown.

McCray argues that the evidence was insufficient to convict
hi m because the CGovernnent's case was based entirely upon his
recanted statenments nade when his capacity to act rationally was
di m ni shed by al cohol and drug use.

McCray gave his statenent regarding his participation in the
four robberies on February 21, 1991. On February 25, MCray deni ed
that he had participated in these robberies. He clained at that
time that he had been "high" when he gave the statenent on the
21st. He clained to have snoked drugs and drank al cohol .

McCray filed a notion to determne the voluntariness of his
statenent in the district court. The district court held a
suppression hearing and rul ed that the statenent was voluntary and
adm ssible. The district court specifically found that McCray's
claimthat he was under the influence of drugs and al cohol at the
time he gave the statenent was incredible in view of the testinony

of the officers and fromlistening to the tape.



McCray does not challenge this finding by the district court.
He does not challenge the admssibility of the confession. He
merely argues that his confession to the four robberies, given at
a time when his faculties were inpaired, was insufficient to
support his conviction. He contends that there was no other
physi cal evidence linking himto the crines, yet he does not argue
whi ch elenents of the crinmes were not proven by his confession.

McCray noved for judgnent of acquittal at the close of the
Governnment's case, and the district court assunmed a notion for
judgnent of acquittal at the close of all the evidence. "The
standard for review for sufficiency of evidence is whether any
reasonable trier of fact could have found that the evidence

established guilt beyond a reasonable doubt."” United States v.

Garza, 990 F.2d 171, 173-74 (5th Cr. 1993) (internal quotations
and citation omtted).

McCray was convicted under 18 U. S. C. 88 924(c) and 2113(a) and
(d). Section 2113(a) requires proof that the defendant, "by force
and viol ence, or by intimdation, takes, or attenpts to take, from
t he person or presence of another, or obtains or attenpts to obtain
by extortion any property or noney or any other thing of value
belonging to, or in the care, custody, control, nanagenent, or
possession of, any bank, credit union, or any savings and | oan
associ ation." 18 U.S.C. 8§ 2113(a) (West Supp. 1993). Section
2113(d) increases the penalty if the defendant conmts the of fense
i n subsection (a) by putting in jeopardy the |ife of any person by

the use of a dangerous weapon. 18 U.S.C. 8§ 2113(d) (West 1984).



Section 924(c) increases the penalty if the defendant uses a
dangerous weapon during a crinme of violence. 18 U S. C. § 924(c)
(West Supp. 1993).

Schach testified at trial that McCray confessed that he had
entered the four banks in question arned with weapons, that he
ordered the people in the bank to lay on the floor while his
acconplice got the noney from behind the counters, and that they
exited the bank with the noney. Schach's testinony relating
McCray' s confession was sufficient to support McCray's convictions.

McCray's attorney cross-exam ned Schach about MCray's
statenent given a few days later in which MCray recanted and
clainmed incapacity due to drugs and alcohol. On redirect
exam nation, Schach testified that he saw no evidence of McCray's
use of drugs or alcohol. The jury was free to believe McCray's
first statement in which he confessed to the robberies, and this
Court cannot supplant the jury's choice. Garza, 990 F.2d at 174.

AFFI RVED.
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Staff counsel nmakes no recomrendation on this i ssue and | eaves
the ultimate decision as to whether the affidavit should be
considered as Smth's notice of appeal to the Court. However,
staff counsel wll address Smth's issue on appeal in case this

Court decides it has jurisdiction.
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