IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5200
Summary Cal endar

CARL LESTER WALKER
Pl ai ntiff-Appellee,
vVer sus

Bl LL OLDHAM | ndividually and as
Sheriff of Harrison County, Texas,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(2:91 CV 49)

(June 25, 1993)
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.
PER CURI AM *
I
In this appeal, Harrison County, Texas sheriff, Bill O dham
contends that he is immune from suit in both his individual and
official capacities fromthis 8 1983 suit brought by Carl Wal ker,

and that the district court therefore should have granted his

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



summary judgnent notion. W find ddhams contention is
unavai | i ng.

Under the doctrine of qualified immunity, a defendant sued in
hi s individual capacity is not subject to suit unless he violates
a federal right that was "clearly established” at the tinme of the

all eged injury. Anderson v. Creighton, 483 U S. 635, 639, 107

S.C. 3034, 97 L.Ed.2d 523 (1987). "[A] district court's denial of
a claimof qualified inmunity, to the extent that it turns on an
i ssue of law, is an appeal able "final decision'" within the nmeaning
of 28 US C 8§ 1291 notwithstanding the absence of a final
judgnent." Mtchell v. Forsyth, 472 U S. 511, 530, 105 S. . 2806,

86 L.Ed.2d 411 (1985). "[T]he district court's denial of a notion
for sunmary judgnent because of the perceived | ack of qualified or
absolute immunity constitutes an appeal able "final judgnment' only
if . . . the imunity defense turns upon an i ssue of | aw and not of

fact." Stem v. Ahearn, 908 F.2d 1, 3 (5th Cr. 1990), cert

denied, 111 S .. 788 (1991). (Enphasis ours.) Because the |ega
characterization of all of Wlker's clains depends on factual
determ nati ons, we conclude that we | ack jurisdiction over Adhams
appeal .

I

Arrest Caim

Ad dhamfirst contends that he was entitled to summary j udgnment
on Walker's contention that the deputies arrested him w thout

probabl e cause on the afternoon of April 20, 1989. O dhamcontends



that the deputies did not arrest Wal ker, but instead they placed
himin protective custody because they believed hima threat to
hi msel f and others. Al t hough the legal characterization of
Wal ker's seizure may be irrel evant for constitutional purposes, it
nevert hel ess depends on a factual determ nation of what happened on
April 20. Wth respect to a traditional arrest, ""there is no
cause of action for "false arrest' under section 1983 unless the

arresting officer | acked probabl e cause. Fields v. Gty of South

Houston, 922 F.2d 1183, 1189 (5th Gr. 1991). "Probable cause to
arrest exists when the facts and circunstances within the know edge
of the arresting officer are sufficient to cause a person of
reasonabl e caution to believe that an of fense has been or is being

commtted.” U.S. v. Antone, 753 F.2d 1301, 1304 (5th Gr.), cert.

deni ed, 474 U.S. 818 (1985).

Wth respect to seizure of anentally ill person, our research
di scl oses no cases in which this court has previously addressed t he
question. Oher courts, however, hold that a civil commtnent is
a "seizure" subject to the Fourth Anendnent and that probabl e cause

is required for such a seizure. Villanova v. Abranms, 972 F. 2d 792,

795 (7th Gr. 1992); Gooden v. Howard County, 954 F.2d 960, 968
(4th Gr. 1992)(en banc); Mag v. Wessler, 960 F.2d 773, 775 (9th

Cr. 1991); see Chathas v. Smth, 884 F.2d 980, 987 (7th Cr.

1989), cert. denied, 493 U. S. 1095 (1990). The Fourth G rcuit has

hel d that police nust have probabl e cause to believe an i ndivi dual

dangerous before they may arrest him (Gooden, 954 F.2d at 968.



In this appeal--limted to the question of qualified
i muni ty--we need not decide the standards applicable to seizures
of the nentally ill because a material factual dispute exists
whet her Wal ker was arrested or placed in protective detention, and
whet her he was seized on probable cause. Wal ker, who had been
earlier arrested and rel eased on bail on charges of sexual assault
of his stepdaughter, swore that he was not intoxicated and was not
t hreateni ng suicide when Lovett and the deputies arrived at his
residence. He also swore that he did not consent to be placed in
protective custody. Constable Danny Lovett swore that Wal ker was
calm a dham swore that Lovett and the deputies "found Wl ker
sitting on the ground with a bottle of tequila and a | oaded sawed-
off shotgun." He also swore that Wal ker agreed to be placed in
protective custody. The arresting deputy wote in the arrest
report that Wal ker was "leaning on a |lawn nower drinking Tequila
[and] had a sawed off shotgun |oaded with one shell [and] a
t el ephone on the other side." The deputy wote that "Wl ker was
taken into protective custody so no harmwould cone to him" These
vari ances between \Wal ker and O dham and other authorities create
fact i1ssues that nake summary judgnent inappropriate, and indeed

| eave us without jurisdiction to decide the imunity question.



Detention Caim

ad dham next contends that he was entitled to summary j udgnment
on Wal ker's contention that he was held fromApril 20 to April 25
W t hout a hearing before a judicial officer. d dhamcontends that
VWal ker was held for that five-day period because Cay Allen,
president of the bail bond agency, was in the process of seeking
rel ease fromWl ker's bond, which had been nmade in connection wth
the earlier arrest--apparently a |l ocal customof acconmobdating the
bondsman. O dham does not contend that \Wal ker received a hearing
during that period.

"[T] he Fourth Amendnent requires the States to provide a fair
and reliabl e determ nati on of probabl e cause as a condition for any
significant pretrial restraint of I|iberty. The probabl e-cause
determi nation "nust be nade by a judicial officer either before or

pronptly after arrest.'" Baker v. MCollan, 443 U S. 137, 142-43,

99 S.Ct. 2689, 61 L.Ed.2d 433 (1979)(citation omtted). Si nce
1991, wth sone limted exceptions, the probable cause
determ nation nust be made within 48 hours after the arrest.

County of Riverside v. Mlaughlin, us _ , 111 s.C. 1661,

1670, 114 L.Ed.2d 49 (1991). |If Walker's seizure was a traditional
crimnal arrest, as Wal ker alleges, then his avernent that he was
held for five days w thout a probable cause determnation is

sufficient to withstand a notion for summary judgnent.



This court previously has not addressed the continuing
detention of nentally ill individuals. Qher circuits, however,
hold that authorities may detain briefly a person believed to be
dangerous and i n need of nental treatnent before giving hima full -

scal e hearing. See Lynch v. Baxley, 744 F. 2d 1452, 1461 (11th Cr

1984). The constitutionality of such a detention is subject to the
constraints of the Due Process Cl ause. Villanova, 972 F. 2d at 797;
Maag, 960 F.2d at 775. Because there exists a material factua
i ssue about why WAl ker was detained, we need not decide in this
appeal the standards applicable to the continuing detention of the
mentally ill.

Mor eover, " once a state namkes provisions for . . . bail, the
Ei ghth and Fourteenth Anendnents require that it not be denied

arbitrarily or unreasonably. Young v. Hubbard, 673 F.2d 132, 134

(5th Gr. 1982)(citation omtted). The state court may require a
defendant rearrested and a new bond given if there exists

any . . . good and sufficient cause[.]" Tex. Cim Code Ann. art.

17.09, § 3 (West 1977). See Meador v. State, 780 S.W2d 836, 837

(Tex. Ct. App. 1989). The summary judgnent materials indicate a
mat eri al factual dispute regardi ng whet her A dhamvi ol ated Wal ker's
right to non-arbitrary operation of Texas' bail provisions. Walker
contends that he was arrested w thout probable cause and held for
five days wthout a probable cause determ nation. Assum ng

w t hout deciding, that O dham is correct when he asserts that

Wal ker was hel d because Al len sought to be relieved fromhis bond,



it is possible that Wal ker was denied his right to non-arbitrary
operation of Texas' bail provisions, and consequently suffered a
violation of his federal constitutional rights, as noted above.
|V
Medical Care Caim

a dham next contends that he was entitled to sunmary j udgnment
on Wal ker's contention that he was deprived of reasonabl e nedi cal
care while in jail. The summary judgnent materials indicate a
material factual dispute regarding Wilker's jailhouse diet.
"[Plretrial detainees are entitled to reasonable nedical care
unless the failure to supply that care is reasonably related to a

| egiti mate governnental objective." Cupit v. Jones, 835 F.2d 82,

85 (5th Gr. 1987). "The inquiry . . . "is whether the denial of
medi cal care was objectively reasonable in light of the Fourteenth
Amendnent ' s guar ant ee of reasonabl e nedi cal care and prohi bition on
puni shnent of pretrial detainees.'" Fields, 922 F.2d at 1191

(quoting Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1186 (5th

Cir. 1990)). A detainee's nedical care could be unreasonable, for

exanple, "if hetoldjail authorities that he needed his prescribed
medication . . . and if they did not have hi mexam ned or ot herw se
adequately respond to his requests,” Thomas v. Kippernman, 846 F.2d

1009, 1011 (5th Gr. 1988); or if officials knew of a serious
medi cal condition and did nothing about it. Fields, 922 F.2d at
1191; Pedraza v. Meyer, 919 F.2d 317, 319 (5th Gr. 1990).




Wal ker has sworn that he told his jailers that he is diabetic
and that "[w]lhen plaintiff requested a proper diet, the Harrison
County jailer(s) indicated the jail's policy was that all prisoners
were to receive the sane diet." A dham did not counter those
factual allegations. Walker alleges that he inforned his jailers
of a serious nedical condition and that they, solely because of
jail policy, refused to respond to that condition. I f \Wal ker's
all egations prove true, then he may be able to recover under 8§

1983, see Fields, 922 F.2d at 1191, and, thus, d dham s cl ai m of

imunity once again turns on a fact question.
\Y,

Oficial Capacity daim

a dhamcontends that the district court erred by not granting
summary judgnent for him on Walker's clains against himin his
official capacity. Qualified inmunity is not at issue regarding
t hose cl ai ns. Denial of ddhamis notion for sunmary | udgnent

regardi ng those clains thus is not yet appeal able. See Sinpson v.

H nes, 903 F.2d 400, 404 (5th Cr. 1990).
VI
Vl ker's Caim

Finally, Walker contends that the district court erred by
denying his notion to conpel ddham to be deposed by Wil ker.
Wal ker has filed no notice of cross-appeal and therefore is not an
appellant. See Fed. R App. P. 4(a)(3). In any event, however,

"orders denying or directing discovery are interlocutory and are



not appeal abl e except as part of the final decision disposing of

the case on its nerits[.]" 1n re Sessions, 672 F.2d 564, 566 (5th

Cir. 1982). This court therefore lacks jurisdiction to entertain
Wal ker' s contention.
VI |

We t hus concl ude that because A dham s i nterl ocutory appeal of
the district court's denial of immnity turns on issues of fact, we
| ack jurisdiction over his appeal; neither do we have jurisdiction
over a summary judgnent denying O dham imunity in his officia
capacity because such a judgnent is not final and appeal able.
Because Wal ker has filed no notice of appeal, we |lack jurisdiction
over the issue he seeks to raise. Thus, for the reasons stated
herein, this appeal is

DI SMI SSED



