IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5164
Conf er ence Cal endar

FREDERI CK TYRONE RI DGE
Pl ai ntiff-Appellant,
vVer sus
M KE BATEMAN ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 92-CV-162
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
BY THE COURT:
| T IS ORDERED t hat appell ant Frederick Tyrone Ridge's notion
for leave to appeal in forma pauperis (IFP) is GRANTED because

Ri dge has presented a nonfrivol ous i ssue on appeal. See Hol nes

v. Hardy, 852 F.2d 151, 153 (5th Gr.), cert. denied, 488 U S

931 (1988).

A conplaint filed I|FP may be di sm ssed by the court sua
sponte if the conplaint is frivolous. 28 U S.C. § 1915(d). A
conplaint is "frivolous where it |acks an arguabl e basis either

inlaw or in fact." Denton v. Hernandez, us _ , 112 s.C

1728, 1733, 118 L.Ed.2d 340 (1992) (internal quotation and
citation omtted). This Court reviews a 8 1915(d) di sm ssal

under the abuse-of-discretion standard. 1d. at 1734.



ORDER
No. 92-5164
-2-
Because Ridge's clains, if proved, would factually underm ne

or conflict wwth his state court conviction, the appropriate

remedy is a petition for habeas relief. Richardson v. Flem nqg,

651 F.2d 366, 373 (5th Gr. 1981). R dge's argunent that he
"need not legally attack the validity of his conviction to
prevail on his section 1983 claim' is frivolous. Assum ng he was
subjected to an unfair trial through the alleged conspiracy, he
is incarcerated in violation of his constitutional rights and
must pursue state and federal habeas renedi es before asserting a

8§ 1983 claim See Serio v. Menbers of Louisiana State Bd. of

Pardons, 821 F.2d 1112, 1118-19 (5th Cr. 1987).

Because no specified federal statute of limtations exists
for 42 U S.C. 8§ 1983 suits, federal courts borrow the forum
state's general or residual personal injury limtations period.

Rodriguez v. Holnes, 963 F.2d 799, 803 (5th Cr. 1992). In

Texas, the applicable period is tw years. Tex. Cv. Prac. &
Rem Code § 16.003(a) (West 1986). Federal courts also apply the
state's tolling provisions to statutory |[imtations peri ods.

Rodri quez, 963 F.2d at 803.

Ri dge's pro se argunent, read liberally, is that the
district court erred when it concluded that he filed his
conpl ai nt beyond the applicable Texas limtations period because
the period was tolled by his pending habeas acti on.

Al t hough state |law controls the Iimtations period for
§ 1983 clains, federal |aw determ nes when a cause of action

accrues. Brummett v. Canble, 946 F.2d 1178, 1184 (5th Cr.
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1991), cert. denied, 112 S. Ct. 2323 (1992). The federal standard

provides that the limtations period begins to run fromthe
monment the plaintiff becones aware that he has suffered an injury
or has sufficient information to know that he has been injured.
Rodri quez, 963 F.2d at 803.

Ri dge's claimthat the defendants conspired to convict him
by introducing perjured testinony therefore accrued in February
1990, the tine of trial, by which tine he knew or certainly
shoul d have known of such conspiracy. R dge's conplaint was
filed in August 1992, six nonths after the two-year statute of
limtations | apsed.

The magi strate judge, determning that there were no habeas
actions pendi ng which raised the sane clains, concluded that the
Texas tolling provision did not apply and recommended di sm ssal
as frivolous for failure to file the conplaint beyond the
limtations period. 1In his objections to the nagistrate judge's
report, Ridge contended that the [imtations period was tolled by
Texas | aw because of "pending state litigation." The district
court "adopted" the magistrate judge's report, found that Ridge
had a state habeas action pending, yet dism ssed his conplaint as
frivolous. The district court concluded that the limtations
period was not tolled by the pendency of Ridge's state habeas
action. For reasons set forth below, although dism ssal under
8§ 1915(d) for the reasons stated by the district court was

erroneous, dism ssal was proper on other grounds. See Bickford

V. Int'l Speedway Corp., 654 F.2d 1028, 1031 (5th Cr. Unit A
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Aug. 1981); see also dark v. Wllians, 693 F.2d 381, 382 (5th

Cir. 1982) (reviewing court nmay di spose of appeal on notion to
proceed | FP on appeal).

Texas tolling provisions indicate that, if a person is
prevented fromexercising his | egal renmedy by the pendency of
| egal proceedings, the tine during which he is thus prevented
shoul d not be counted against himin determ ni ng whet her
limtations have barred his right. This rule enables a federal
district court to dismss the "civil/rights habeas actions"
W t hout prejudice and to direct the litigant to pursue pronptly

state renedies. Jackson v. Johnson, 950 F.2d 263, 266 (5th Gr.

1992). The time during which the litigant is pursuing the
avail able state renmedies would toll the statute of limtations,
thus allowing the litigant to return to federal court within the

limtations period. 1d.; see Rodriguez, 963 F.2d at 804-05.

The record does not indicate, nor does Ridge's appellate
argunent suggest, that he has exhausted his state or federal
habeas renedies. See Serio, 821 F.2d at 1118-19. The district
court thus did not abuse its discretion in dismssing R dge's
8§ 1983 conplaint wthout prejudice to nove to reopen his |awsuit
if he prevailed on his habeas claimin state or federal court.

See Rodri quez, 963 F.2d at 804-05.

AFFI RVED.



