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Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

The National Labor Rel ations Board (the Board) has
petitioned this court to enforce its order of Septenber 30, 1992,
directing New Ol eans Stevedoring Conpany (NOSC) to sign a
col l ective bargai ning agreenent with General Longshorenen

Wor kers, Local No. 3000, International Longshorenen's Association

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



(the Union). NOSC has filed a cross-petition seeking review of
t he Board's decision and order. Because we concl ude that
substanti al evidence supports the Board's finding that NOSC
reached an agreenent with the Union, we affirmthe Board's

deci sion and order and grant its petition for enforcenent.

| .
A
Since 1970, NOSC and the Uni on have been parties to two
types of collective bargai ning agreenents: the Deep Sea Agreenent
and the Gear Yard Agreenent. The Union's practice was to
negoti ate the Deep Sea Agreenent, which covers |ongshorenen, on a
nul ti-enployer basis with the New Ol eans Steanshi p Association.?
By contrast, the Union negotiated the Gear Yard Agreenent, which
covers gear yard enployees, on an individual basis with each
enpl oyer.
On Cctober 1, 1980, the Union and NOSC signed a three-year
Cear Yard Agreenent. This contract was extended by various
letters and nenoranda of agreenent to Novenmber 30, 1990. On
Septenber 18, 1990, a nonth before the Gear Yard Agreenent was to
expire, the Union notified NOSC, as well as the other individual

enpl oyers of gear yard workers, that it would not extend the

! The New Ol eans Steanshi p Associ ation consists of three
enpl oyers, NOSC, Ryan Wl sh, Inc., and Transocean Term nal
Qperators--all of which operate stevedoring and gear yard service
and mai ntenance termnals at the port of New Ol eans.

2



current contract. The Union requested instead that negotiations
begin for a new Gear Yard Agreenent.

I n Novenber 1990, as negotiations were underway for a new
Deep Sea Agreenent, the Union al so began negotiating with the
i ndi vi dual enployers for a new Gear Yard Agreenent. The Union
presented its first proposal to NOSC on Novenber 20, 1990. On
January 3, 1991, after several bargaining sessions over the
provi sions that the Union wi shed to add to the agreenent, the
bargai ni ng representative for NOSC, Henry Fl anagan, told the
Uni on that they "had an agreenent in principle" and shook hands
with the Union's negotiators.

Thereafter, the Union continued negotiating with the other
enpl oyers, anong them Transocean Term nal Operators (Transocean).
The Union reduced its agreenment with Transocean to witing in
April or May 1991 and, on May 9, 1991, delivered a copy of the
new agreenent to Flanagan's office with a note that read:

Encl osed is the final version of the gear yard contract

Wi th Transocean Term nal Operators. Al areas of
concern were worked out and agreed to including the

seniority provisions. W wll be ratifying this
docunent tonight. Please reviewthis contract as soon
as possible. | would like to present it to your

enpl oyees for ratification on Tuesday, May 14, 1991.

On May 14, 1991, Fl anagan tel ephoned the Union's
representative, Mark Ellis, who in turn asked Fl anagan whet her he
had revi ewed the docunent and whet her he had any questi ons.

Fl anagan stated that he had reviewed the docunent and asked how
Transocean and the Union had resol ved the problens over the work

assi gnnents provision. At the end of their discussion, Flanagan



told Ellis that the contract "l ooked okay" to him but asked
Ellis to delay the ratification vote until My 20, 1991, when the
gear yard supervisor at NOSC woul d be back from vacati on.

On May 30, 1991, NOSC s gear yard enployees ratified the
new Gear Yard Agreenent. Despite Flanagan's earlier
representations to the contrary, NOSC refused to sign the
agr eenent .

B

The Union conplained to the National Labor Rel ations Board.
It asserted that NOSC, by refusing to sign the Gear Yard
Agreenent, violated sections 8(a)(5) and (1) of the National
Labor Relations Act. The Board's Regional Director, after
i nvestigating the charge, issued a conplaint and notice of
heari ng on August 9, 1991.

At the schedul ed hearing, the adm nistrative | aw judge (ALJ)
heard testinony from several w tnesses, including Flanagan and
Ellis. Based on this testinony and the other evidence introduced
at the hearing, the ALJ concl uded that NOSC had viol ated sections
8(a)(5) and (1) of the National Labor Relations Act. The ALJ
specifically found that Flanagan, on behalf of NOSC, agreed to
the terns of the new Gear Yard Agreenent, which Ellis had nmail ed
to him on May 14, 1991. The judge recommended, anong ot her
t hi ngs, that NOSC be ordered "to execute the collective
bargai ni ng agreenent it agreed to on May 14, with effective dates

as set forth at Article XVI of the agreenent."”



NOSC filed exceptions to the ALJ's decision. |t argued
primarily that the uncontroverted evidence established that there
was no neeting of the mnds on all of the terns of the proposed
Cear Yard Agreenent. The Board, after considering NOSC s
obj ections, decided to affirmthe ALJ's ruling and to adopt the
recommended order. The Board specifically stated:

We agree with the judge's finding that [ NOSC] agreed to

t he proposed contract on May 14, 1991, when General

Manager Fl anagan, after receiving a copy of the

agreenent, told Union Representative Ellis that it

"l ooked okay to him"

The Board has now filed a petition to enforce its order, and NOSC
has filed a cross-petition seeking review of the Board's decision

and order.

1.
Section 8(a) of the National Labor Relations Act, 29 U S. C
8§ 151 et seq., provides that it shall be an unfair |abor practice
for an enpl oyer:
(5 to refuse to bargain collectively wwth the
representatives of his enployees, subject to the
provi sions of section 159(a) of this title.
29 U S.C 8§ 158(a)(5). Section 8(d) of the Act defines the duty
to bargain collectively as "the nutual obligation of the enployer
and representative to neet at reasonable tinmes and confer in good
faith with respect to wages, hours, and other terns and
conditions. . ." 29 U S C 8§ 158(d). Enconpassed within the

duty to bargain collectively is the obligation to execute "a



written contract incorporating any agreenent reached if requested
by either party . . . ." 1d.
Al t hough an enpl oyer may not be conpelled to enter into a

col l ective bargaining agreenent with a union, see H K Potter Co.

v. National Labor Relations Bd., 397 U S. 99, 107-08 (1970), once

an agreenent has been reached, the enployer's refusal to reduce
the agreenent to witing constitutes a per se violation of

section 8(a)(5) of the Act. See H J. Heinz Co. v. National Labor

Rel ations Bd., 311 U S. 514, 525-26 (1941); National Labor

Rel ations Bd. v. Schill Steel Prods., Inc., 480 F.2d 586, 589 n.1

(5th Gr. 1973). Such a refusal, according to the Suprene Court,
reveals a |l ack of good faith on the part of the enployer. See
HJ. Heinz, 311 U S. at 526. Moreover, an enployer who refuses
"to honor, with his signature, the agreenent which he has nade
with a | abor organi zation, discredits the organization, inpairs
t he bargaining process, and tends to frustrate the aimof the
statute to secure industrial peace through collective
bargaining." 1d.

I n determ ni ng whet her a union and an enpl oyer have reached
an agreenent under the Act, the Board is not strictly bound by

the technical rules of contract | aw San Antoni o Machi ne &

Supply Corp. v. National Labor Relations Bd., 363 F.2d 633, 636-

37 (5th Cr. 1966); Loranzo Enterprises v. National Labor

Rel ations Bd., 327 F.2d 814, 818 (9th G r. 1964). |Indeed, we

have noted that "[t] he doctrines of traditional contract |aw are

to a large extent inapplicable in the collective bargaining



context." National Labor Relations Bd. v. Alterman Transp.

Li nes, 587 F.2d 212, 221 (5th Cr. 1979). However, the Board is
free to adapt general contract principles, such as the principle

of "offer and acceptance," to the collective bargaini ng context.

See National Labor Relations Bd. v. Electra-Food Machinery, Inc.,

621 F.2d 956, 958-59 (9th Cr. 1980).

Utimately, the Board's finding concerning the existence of
an agreenent is a factual determ nation, which will be reversed
only if it is not supported by substantial evidence. See

Capitol -Husting Co. v. National Labor Relations Bd., 671 F.2d

237, 243 (7th Cr. 1982); 29 U. S.C. § 160(e). That is, where
substanti al evidence on the record as a whol e supports the
Board's finding that an agreenent between an enployer and a union
existed, we will not reverse its finding--even if we justifiably
m ght have made a different finding than the Board. See

Uni versal Canera Corp. v. National Labor Relations Bd., 340 U. S.

474, 488 (1951).

L1l
NOSC argues that the Board's finding of an agreenent is not
supported by substantial evidence. NOSC maintains that its
representative never agreed to the terns of the docunent
delivered to himby the Union on May 9, 1991. NOSC specifically
argues that, when Fl anagan spoke with the Union's representative
on May 14, 1991, he stated that the docunent "| ooked okay" but

that he could not yet approve the agreenent. NOSC al so argues



that "[t]here is clear and uncontroverted evidence that there was
never a neeting of the mnds on all ternms of [the CGear Yard
Agreenent]."

Initially, we note that Flanagan, as Ceneral Mnager, had
the authority to negotiate and execute a coll ective bargaining
agreenent on behalf of NOSC. | ndeed, NOSC does not seriously
di spute his authority. Rather, NOSC essentially argues that
Fl anagan did not manifest his assent to the CGear Yard Agreenent.

Qur review of the record uncovers substantial evidence to
the contrary. First, there is the credited testinony of Ellis,
the Union's representative, who stated that Flanagan expressed an
uncondi tional acceptance of the Gear Yard Agreenent on May 14,
1991.2 There is also evidence that, as early as January 3, 1991,

Fl anagan shook hands with Ellis and indicated that they had an

2n this regard, we rely on the credibility findings of the
ALJ, which were affirnmed by the Board. Wth respect to the
testinony of Ellis and Fl anagan, the ALJ specifically found:

Uni on Representative Ellis appeared generally candid
and i npressed ne that he was attenpting as best he

could to testify truthfully. | amnot unm ndful of his
interest in the outcone of this case; however, | found
himto be a believable witness. . . . The overall

ci rcunst ances of the case as well as the docunentation
presented at trial generally supports Ellis' testinony.
Accordingly, | credit his testinony and specifically do
so where it conflicts with the testinony given by
Ceneral Manager Fl anagan. Ceneral Mnager Fl anagan was
to a great extent unresponsive to questions generally
and specifically to questions related to limtations or
restrictions placed on his authority by the Conpany's
Texas headquarters. Flanagan seened anxious to shift
the responsibility for his actions (or inactions) to

hi gher officials of the Conpany in Texas. |In |ight of

all the above, | amunwlling to rely on Flanagan's
testinony where it is contradicted by that of other
W t nesses.



agreenent in principle. Finally, there is evidence that Flanagan
was involved in, or at |east apprised of, the negotiations
bet ween Transocean and the Uni on--negotiations culmnating in the
agreenent that was ultimately forwarded to NOSC for approval.
Accordingly, we reject NOSC s argunent that there is no
substanti al evidence supporting the Board's finding of an
agreenent. We also reject NOSC s related argunent that no
substanti al evidence supports a finding that it agreed to all of
the ternms of the Gear Yard Agreenent. \Wen Fl anagan stated that
the agreenent "l ooked okay" to him he was effectively accepting

all the terns of the agreenent. See Kelly's Private Car Service,

289 N.L.R B. 30 (1988) (a party's assent to an unsi gned paper can
serve as the formation of an agreenent). Moreover, we agree with
the Union that many of the terns about which NOSC now conpl ai ns
are not material and therefore would not preclude the finding of

an agreenent even in the absence of Flanagan's assent to them

| V.
For the foregoing reasons, we AFFIRM the Board's concl usion
t hat NOSC vi ol ated section 8(a)(5) and (1) of the National Labor
Rel ations Act, as well as its order directing NOSC to sign the
Cear Yard Agreenent. W also GRANT the Board's petition for

enforcenent of the order.



