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Petitioner has appealed the decision of the Board of
| mm gration Appeals denying his request for waiver of deportation
pursuant to 8 212(c) of the Inmgration and Naturalization Act. He
contends that the INS inproperly balanced the factors relevant to
a determnation of discretionary relief, that the "unusual and

outstanding equities" test enployed by INS is unduly vague, and

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



that he should alternatively have been entitled to receive
political asylumor w thholding of deportation pursuant to 88 208
and 243(h) of the Act. Finding no abuse of discretion or error of
[aw, we affirm

As the parties recognize, in adjudicating a waiver
application under 8 212(c), the BI A nust bal ance the favorabl e and

adverse factors in the case. Mntel v. INS, 798 F.2d 124, 128 (5th

Cr. 1986). In Matter of Marin, 16 |1&N Dec. 581, 584-85 (BIA

1978), the Board set forth the factors to be considered. Positive
factors can include such matters as the alien's famly ties in the
United States, his length of residence here, the clai mof hardship
upon deportation to the alien and his famly, enploynent history,
comunity service, and evidence of rehabilitation follow ng the
crimnal incidents. Negative factors may include either the
absence of any of the potential positive factors or crimnal
convictions, including their nature, seriousness and proximty to
the application. INS is not bound by an inflexible test.
Moreover, "[a]s the negative factors grow nore serious, it becones
i ncunbent upon the applicant to introduce additional offsetting
favorabl e evi dence, which in sone cases nay have to i nvol ve unusual

or outstanding equities." Matter of Marin, supra at 585. Finally,

contrary to the assertion in petitioner's brief, the Board has not
stated that an alien denonstrates unusual and outstanding equities
merely by satisfying the threshold test, and this circunstance
entitles the alien to a favorabl e exerci se of discretion. |nstead,

the Bl A has said, "an alien who denonstrates unusual or outstandi ng



equities, as required, nerely satisfies the threshold test for
havi ng a favorabl e exercise of discretion considered in his case;
such a showi ng does not conpel that discretion be exercised in his

favor." Matter of Buscem, 19 |I&N Dec. 628, 634 (BI A 1988).

It is evident fromthe imm gration judge's deci sion that
he applied the proper standards and consi dered thoroughly all the
positive and negative factors rel evant to Nguyen's application. W
w Il not rehash the evidence, for the petitioner's recitation is
very simlar to that of the immgration judge, except that
petitioner draws different conclusions fromit and di sagrees with
the judge' s evaluation of Nguyen's |evel of renorse for the arned
r obbery. The essence of discretion, however, is the ability to
draw conclusions in the face of conflicting evidence. \Were, as
here, the immgration judge and BI A considered all the evidence
regarding petitioner's background, crimmnal history, apparent
desiretorehabilitate hinself, and consequences of deportation and
then found that Nguyen did not present unusual or outstanding
equities to outweigh his aggravated robbery conviction, there was
no abuse of discretion.

Further, the standards applied by BIA to § 212(c)
petitions, including the "unusual and outstanding equities"
requi renent, are not unduly vague and have been recogni zed by this

court on many occasions. See, e.qg., Villareal San Mquel v. INS,

975 F.2d 248 (5th Cr. 1992); D az-Resendez v. INS, 960 F.2d 493

(5th Gr. 1992); Mntel, supra.




Nguyen does not object tothe INS s | egal concl usion that
he is ineligible for asylum or w thhol di ng of deportation because
one of the crines of which he was convicted was "particularly
serious" according to both the statute and regulation. |nmmgration
and Naturalization Act 8 243(h) (w t hhol di ng of deportation); 8 CFR
1 208.14(c)(1) (political asylum. He attenpts to argue, however,
that United Nations policy prevents his deportation to Viet Nam
At this point was not raised in the adm nistrative proceedings, it
wi |l not be considered here.

Finally, Nguyen inplies that INS incorrectly applied in
his case the recent statutory anendnents that would automatically
deny petitioner 8 212(c) relief based on his aggravated robbery
conviction. It is apparent fromthe BIA and inmgration judge's
opi ni ons, however, that the statute was wused in a purely
illustrative sense and did not bind INS.

For the foregoing reasons, the order of deportation is

AFFI RVED.



