UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-5140

H RAM CHRI STI AN,
Pl ai ntiff-Appellant,
VERSUS
C. MARTIN, Warden, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(91-Cv-169)

(February 16, 1994)

Before WENER and EMLIO M GARZA, Circuit Judges, and LITTLE,
District Judge.

EMLIOM GARZA, Circuit Judge:™
The plaintiff, HramChristian, appeals the magi strate judge's
order denying his notion for appoi ntment of counsel.! An inmate at

the Eastham Unit of the Texas Departnent of Crimnal Justice

District Judge of the Western District of Louisiana, sitting by
desi gnati on.

““Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession." Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

! The nmagi strate judge's order denying appoi ntment of counsel is an
i mredi at el y appeal abl e i nterl ocutory order under the "coll ateral order" doctrine
originated by the Suprenme Court in Cohen v. Beneficial Industrial Loan Corp., 337
US 541, 69 S C. 1221, 93 L. Ed. 1528 (1949). See Robbins v. Maggi o, 750 F.2d
405, 411 (5th Gr. 1985) (prisoner suing under 42 U S . C § 1983) ("[Orders
denyi ng appoi ntment of counsel to litigants who have clearly denonstrated
inability to afford counsel . . . fall into the class of orders envisaged by
Cohen that are directly appeal able as interlocutory orders.").



("TDCJ"), Christian sued various officers and enpl oyees of TDCJ]
under 42 U . S.C. 8§ 1983 (1988), alleging deliberate indifference to
and reckl ess disregard for his serious nedical needs, in violation
of due process and t he Ei ght h Arendnent' s prohi bition agai nst cruel
and unusual puni shnent. Christian noved for appointnent of
counsel, arguing that he was unable to investigate and prepare his
case unassi sted because of the conplexity of the nedical issues
i nvol ved, and al so because TDCJ officials had failed to conply with
his discovery requests. Christian's notion was denied by the
magi strate,? because Christian's "request for appointnment of
counsel [did] not allege sufficient facts from which [the
magi strate judge coul d] determ ne that appoi nt nent of counsel [was]
necessary."

We review denial of a notion for appointnent of counsel for
abuse of discretion. Jackson v. Dallas Police Dep't., 811 F.2d
260, 261 (5th Cr. 1986). ""[Generally speaking no right to
counsel exists in § 1983 actions.'" Branch v. Cole, 686 F.2d 264,
266 (5th Gr. 1982) (quoting Hardw ck v. Ault, 517 F.2d 295, 298
(5th Gr. 1975)). "Branch dictates that counsel nust be appointed
only in exceptional civil rights cases." Jackson, 811 F. 2d at 262.
Four factors should be considered in deciding whether a civil
rights case is an exceptional case requiring the appointnent of
counsel

(1) the type and conplexity of the case;

2 Christian's suit was referred to a magi strate, pursuant
to 28 U S.C 8§ 636(b)(1)(A) (1988).
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(2) whether the indigent is capable of adequately
presenting his case;

(3) whether the indigent is in a position to
i nvestigate the case adequately; and

(4) whether the evidence will consist in |arge part of
conflicting testinony so as to require skill in the
presentation of evidence and in cross exam nation.

ld. (citing Uner v. Chancellor, 691 F.2d 209, 213 (5th Gr.
1982)).

None of these factors mlitates in favor of a finding that
Christian presents an exceptional case for appoi ntnment of counsel.
Hi s case is not especially conplex, as he sinply alleges that he
has sinusitis, tuberculosis, and an injured hand which nmake it
i npossible for himto work in the prison garnent shop, and that the
defendants have failed to take action to provide him wth a
different work assignnent. Christian is in no worse position to
investigate the evidence in his case than are hundreds of other
inmate litigators. Neither is there anything about the evidence in
this case which will require an exceptional degree of skill in
presenting evidence. If there is anything exceptional about
Christian's case it is the fact that he is considerably nore
literate and skilled in presenting factual and | egal argunents than
many inmate litigators. Consequently, Christian does not present
an exceptionally conpelling case for appointnent of counsel, and
the magistrate judge did not abuse her discretion by denying

Christian's notion.?3

3 The magi strate judge did not enter detailed findings of
fact in denying Christian's notion. "In considering notions for
appoi ntnment of counsel in section 1983 cases, district courts
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W t herefore AFFI RM

shoul d nmake specific findings on each of the U ner factors rather
than deciding the notion in a conclusory manner. The failure to
i ssue findings frustrates appel | ate revi ew and cannot ordinarily be
accepted." Jackson v. Dallas Police Dep't., 811 F. 2d 260, 262 (5th
Cr. 1986). However, where the record denonstrates with sufficient
clarity that no abuse of discretion was conmtted, a remand i s not
necessary. See id.
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