IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5136
Summary Cal endar

LANEY J. HARRI S,
Pl ai ntiff-Appellant,
vVer sus

M CHAEL P. W STONE, and
DEPARTMENT OF THE ARWY

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas
(92 CV 83)

(June 22, 1993)
Before JOLLY, BARKSDALE, and E. GARZA, Circuit Judges.
PER CURI AM *

While a civilian enployee at the Red River Depot, Harris was
termnated from enpl oynent because of physical disability. He
appealed the decision to the Merits Systens Protection Board
(Board) and di scovered that a PMPN was in the file that Red R ver
sent to the Board. Red River agreed to withdraw the docunent from

the file. After a hearing and w thout considering the PMPN, an

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



admnistrative | awjudge affirnmed Red River's decision to discharge
Harris; the judge also affirmed the determ nation that Red River
had not violated the Act because the PMPN was necessary to all ow
Red Ri ver personnel to performtheir duties.

Laney H Harris then filed this conplaint under § 552(a) of
the Privacy Act of 1974 (Act) in the federal district court,
asserting that officials at the Departnent of the Arny's Red River
Armmy Depot willfully, intentionally, and maliciously violated his
privacy rights by rel easi ng a Personal Medi cal Progress Note (PVPN)
W t hout his consent. The Arny filed a notion to dism ss under Rul e
12(b)(6) and, in the alternative, a notion for summary judgnent
under Rule 56. The district court granted both notions and
di sm ssed the conpl aint.

We need not decide the propriety of the district court's grant
of the defendant's Rule 12(b)(6) notion because its grant of
summary judgnent for the defendant was proper. A grant of summary
judgnent is reviewed de novo by this Court wusing the sane

substantive test enployed by the district court. General Electric

V. Sout heastern Health Care, 950 F.2d 944, 948 (5th Gr. 1991).

Rul e 56(e) requires that, when a proper notion for sunmary
judgnent is made, the non-noving party nust set forth specific
facts showing that there is a genuine issue for trial in order to

avoi d sunmary judgnent. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 250, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). The mere

all egation of a factual dispute between the parties wll not defeat



an otherw se properly supported notion for summary judgnent. A
di spute about a material fact is genuine if the evidence is such
that a reasonable jury could return a verdict for the non-noving
party. 1d. at 247-48.

The Act prohibits disclosure of arecord without prior witten
consent or court order. 5 U S. C. 8§ 552 et seq. However, there is
a "need to know' exception that permts disclosure to officers and
enpl oyees of the Departnent of Defense (which includes the Arny)
who have a need for the record in the performance of their official
duti es. 5 US.C 8§ 552(b)(1); 32 CF.R 8§ 505.3(a)(1). Thi s
exception authorizes intra-agency disclosure of a record for
official purposes. 1d. Inthis case, the PMPN was rel eased by the
Red R ver nedical records custodian to the Red River |abor
rel ati ons specialist who forwarded the PVMPN, with ot her docunents,
to the Board in response to its March 13, 1992 Acknow edgnent
Order. Harris has not shown a di spute regarding the "need to know"
excepti on.

The PMPN' s release also fell wthin the "routine use"
exception to the Act. 5 US . C 8§ 552(b)(3). One such "routine
use" provides for the disclosure of records in a proceedi ng before
a court or adjudicative body such as the Board. 32 CF.R 8
505.3(b)(11). Another routine use permts Arny agencies to obtain
information that is relevant to the hiring or retention of an
enployee. 32 CF.R 8 505.3(b)(2). Based on the aforenentioned

provi sions, disclosure of the PMPN was perm ssi bl e.



Furthernore, although Harris contends that the PMPN was
released maliciously and willfully, affidavits from both the Red
Ri ver nmedi cal records custodi an and the | abor rel ati ons speci ali st
aver to the contrary. Harris has not offered any evidence that
rai ses a factual dispute. Summary judgnent was proper, and the
district court is

AFFI RMED.



