IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5125
Conf er ence Panel

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DON OVERTON MALLORY,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:91CR57 (03)
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Don O Mallory was convicted by guilty plea of using a
tel ephone to facilitate the manufacture, distribution, and
di spensi ng of nethanphetam ne. He argues that the district court
erred in using the capacity of the drug | aboratory that he
assenbled with his co-defendants on his famly's rural farmas a

basis for establishing his offense |evel.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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"Types and quantities of drugs not specified in the count of
conviction may be considered in determning the offense |evel" as
rel evant conduct. U S.S.G § 2D1.1, comment. (n.12) (Nov. 1991).
| f the anobunt of drugs seized does not reflect the scale of the
of fense, the district court is instructed to "approxi mate" the
quantity of controlled substance involved. § 2D1.4, comment.
(n.2). "In making this determ nation, the judge may consi der,
for exanple, the price generally obtained for the controlled
substance, financial or other records, simlar transactions in

control | ed substances by the defendant, and the size or

capability of any laboratory involved." |[|d. (Enphasis added).

The district court's determ nation of the quantity of drugs a
| aboratory is capable of producing is a fact finding reviewed for

cl ear error. United States v. Snamllwood, 920 F.2d 1231, 1236

(5th Gr.), cert. denied, 111 S.C. 2870 (1991).

Contrary to Mallory's protestations, his involvenent with
the drug | aboratory was not limted to providing a location to
set up the lab. Mllory admtted that he and his co-defendants
assenbl ed the | aboratory on his famly's farm Mllory provi ded
a water tank, a water punp, filters, electrical outlets, breaker
boxes, and a phone for the | aboratory. At one point Mallory, his
co- def endants, and anot her i ndividual produced four ounces of
met hanphet am ne and pl anned a 34-pound "cook. "

It is irrelevant that the drug | ab was di sassenbled at the
tinme police officers executed the search warrant. "Neither

i mredi ate nor on-goi ng production is required. Instead, this
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guideline permts the court to examne the overall schene and to
infer circunstantially either the total drug quantity involved in
the of fense conduct or the capability of its production.” [|d. at
1237.

Based upon the chem cals, |aboratory equi pnent,

met hanphet am ne, weapons, ammunition, and cash that was sei zed,
the district court had sufficient evidence upon which to base an
estimate of the lab's capacity. The court also had information
before it suggesting that the | ab had been functioning on the
Mal | ory property: the odor of nethanphetam ne noted by the
of ficers who stopped his co-defendants' vehicle, and Mallory's
and one of his co-defendant's adm ssions concerning the
| aboratory and their activities. The court also could consider
Mal | ory' s confessions concerning his past drug use. The district
court's sentencing determ nation was not clearly erroneous.

AFFI RVED.



