IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5119

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

FAXON MULHOLLAN and
DONALD MULHOLLAN,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1: 92- CR- 28)

(Decenber 16, 1993)
Bef ore REYNALDO G GARZA, KING and DeMOSS, Circuit Judges.
PER CURI AM *

Donal d and Faxon Mul hollan were tried by jury on a two-count
indictnment alleging violations of the federal narcotics | aws.
Donal d Mul hol I an was convi cted of one count of attenpting to
inport in excess of one hundred kil ograns of marijuana into the
United States in violation of 21 U S.C. 8§ 963. Faxon Mil hol |l an

was convicted of a simlar attenpt count, as well as one count of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



conspiring to inport in excess of one hundred kil ograns of
marijuana into the United States in violation of 21 U S.C. 8§ 963.

Bot h def endants now appeal .

| .
A. Factual Background

The instant case revolves around two conspiracies to inport
marijuana into the United States fromLatin Anerica. The
followng facts are derived fromthe evidence introduced at the
Mul hol l ans' crimnal trial in support of the verdicts, primrily
the testinony of coconspirators Randy Fincher and Ji m Bowen.

The crimnal enterprises with which we are concerned had
their genesis in a neeting between Randy Fincher and Kenny
Andreas, at a tinme when both were in prison for other crines.
Andreas confided to Fincher that he was interested in snuggling
illegal drugs into the United States fromBelize by plane. The
two stayed in touch after they were paroled in the md-1980s, and
Andreas told Fincher that he was still interested in snuggling
drugs into the United States fromBelize and that he had a pil ot
and a plane available for use in the snuggling operation.
Andreas invited Fincher to be part of the "ground crew," to
recei ve the drugs once the plane had returned fromBelize with
its illicit cargo.

The Mul hol I ans becane involved in this plot when the pil ot
Andreas was relying on dropped out of the conspiracy. Fincher

suggested that his friend Faxon Mil holl an ("Faxon") woul d agree



to pilot the plane, an Aztec Piper, and Faxon did so agree at a
meeting with Fincher and Andreas. Donald Ml hol | an ("Donal d"),
who is Faxon's brother, and another person naned Chris W denman
were recruited by Fincher to be part of the ground crew. The
conspirators carried out their plan in March 1987, arranging for
the ground crew to rendezvous with the |loaded Piper in the early
morning hours in a rural area in south central Texas. The Piper,
W th Andreas and Faxon aboard, devel oped engine trouble as it
approached the rendezvous point, and finally crash-1anded near
the waiting ground crew. Apparently Andreas and Faxon were not
seriously injured, and the conspirators proceeded to transfer the
marijuana fromthe weckage to a truck. They then abandoned the
wreckage. Fincher testified at trial that he heard Andreas say
there was about 500 pounds of marijuana in the shipnment. The
proceeds fromthis endeavor anounted to only about $4000 for each
conspirator.

Undaunt ed, Faxon and Fincher began to formulate a new pl an
to inport marijuana by neans of a Cessna Skynaster owned by the
two nmen. To finance the repairs necessary to nmake the Cessna
capabl e of flight they borrowed noney from several other persons,
i ncluding a man nanmed Ji m Bowen. As the repairs progressed,

Fi ncher engaged in discussions with a marijuana whol esal er known

to himonly as "Terry" or "Bones," hoping that Bones coul d put

himin touch with marijuana sellers in Mexico. Eventually Faxon
and Fincher net with Bones and a person ni cknaned "M.

Chol esterol ," who was to serve as the conspirators' connection in



Mexi co. M. Cholesterol's role was to provide an airstrip in
Mexi co where the marijuana pick-up could take place. Faxon went
to Mexico wwth M. Cholesterol to scout the airstrip, which was
| ocat ed outside of Taxco, Mexico, south of Mexico City. After
his return he told Fincher that he thought the airstrip would be
sati sfactory for their purposes.

Al t hough Andreas took no active part in the second
conspiracy, he did put Fincher in touch with a man naned David
| schy, who owned an airstrip in rural Texas sonewhere near the
town of Egypt, Texas. Faxon and Fincher inspected the airstrip
and agreed to pay |Ischy $5000 for letting themuse it. Later,
| schy al so agreed to serve as a | ookout at the strip.

In preparation for the flight, the conspirators nodified the
Cessna by renoving the rear passenger seats and addi ng an
auxiliary fuel systemto increase the airplane's fuel storage
capacity. Fincher recruited a ground crew consisting of hinself,
Donal d, Wdenman, |schy, and soneone el se naned Harry. The
conspirators received word from Bones that everything was ready
in Mexico in md-Decenber 1988, and Faxon and Bowen began their
flight to Mexico on Decenber 14 or 15 of that year. The ground
crew was scheduled to neet the returning plane at the airstrip
about half an hour before dark, but the airplane never returned.
Bowen testified at trial that when Faxon | anded in Mexico the
| andi ng gear was irreparably damaged, naking take-off inpossible.
M. Chol esterol was waiting at the airstrip with the marijuana,

and he and Faxon and Bowen fled fromthe airstrip. Faxon and



Bowen eventually nmade their way to Mexico City, where they took a
bus to Matanoros. There they wal ked across the border back into
the United States and returned to Houston.

B. Procedural History

Faxon and Donal d Mul hollan were indicted by a federal grand
jury on February 5, 1992, in a two-count indictnment charging them
as follows: (1) conspiracy to inport over one hundred kil ograns
of marijuana into the United States fromon or about Cctober 1987
until on or about Decenber 14, 1988, in violation of 21 U S.C. 8§
963; and (Il) attenpted inportation of over one hundred kil ograns
of marijuana into the United States on or about Decenber 14,

1988, in violation of 21 U S.C. 8§ 963. Donald was arraigned on
April 6, 1992, and pleaded not guilty to both counts; Faxon was
arraigned on April 10, 1992, and pleaded not guilty to both
counts. A joint jury trial was set for May 26, 1992. (On

Donal d's notion, the court continued the trial until July 13,
1992.

The trial took place from August 6-17, 1992. The jury found
Faxon guilty on both counts and Donald guilty on Count | al one.
On Cctober 28, 1992, Donald was sentenced to sixty nonths
i nprisonnment, to be followed by a five-year term of supervised
rel ease, and ordered to pay a special assessnent of $50. The
sane day, Faxon was sentenced to 115 nonths inprisonnent for each
count, to run concurrently, to be followed by two five-year terns

of supervised release, also to run concurrently. He was al so



ordered to pay a special assessnment of $100. Each def endant

tinely filed a notice of appeal.

.
Standard of Revi ew
The follow ng standards of review are applicable in the
instant case. The denial of a notion for continuance wll be

reversed only if the appellant denonstrates an abuse of

discretion resulting in serious prejudice. United States V.

Webster, 734 F.2d 1048, 1056 (5th Gr.), cert. denied, 469 U S.

1073 (1984). The appellants conplain of a nodified A len! charge
given by the district court. The standard of review for such

chal l enges is abuse of discretion. United States v. Lindell, 881

F.2d 1313, 1320 (5th Gr. 1989), cert. denied, 493 U S. 1087, and

cert. denied, 496 U S. 926 (1990). The district court's decision

to admt extrinsic offense evidence, as it did in this case, also
w Il not be disturbed absent a clear showi ng of abuse of

discretion. United States v. Bruno, 809 F.2d 1097, 1106 (5th

Cr.), cert. denied, 481 U S. 1057 (1987).

Bot h defendants rai se sufficiency of the evidence
chal l enges. Qur standard of reviewis to consider the evidence
in the |ight nost favorable to the governnent, including al
reasonabl e i nferences that can be drawn fromthe evidence.

United States v. Pigrum 922 F.2d 249, 253 (5th Cr.), cert.

denied, 111 S. . 2064 (1991). The test is not whether the

L' Allen v. United States, 164 U S. 492 (1896).
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evi dence excl udes every reasonabl e hypothesis of innocence or is
whol Iy inconsistent with every concl usion except that of quilt,
but whether a reasonable trier of fact could find that the

evi dence establishes guilt beyond a reasonable doubt. A jury is
free to choose anong reasonabl e constructions of the evidence.
Id. at 254.

Faxon al so chall enges the district court's application of
the sentencing guidelines to him The district court's sentence
W Il be upheld so long as it results froma correct application
of the guidelines to factual findings that are not clearly

erroneous. United States v. Rivera, 898 F.2d 442, 445 (5th Gr.

1990). The district court's interpretations of the guidelines,

bei ng conclusions of law, are reviewed de novo. United States v.

Madi son, 990 F.2d 178, 182 (5th Gr.), cert. dism ssed, 114 S

Ct. 339 (1993). The factual findings made by a district court in
its determ nation of a defendant's relevant conduct for
sent enci ng purposes are subject to the "clearly erroneous”

standard of review on appeal. United States v. Buckhalter, 986

F.2d 875, 879 (5th Cr.), cert. denied, 114 S. . 203, and cert.

denied, 114 S. . 210 (1993); United States v. Lokey, 945 F. 2d
825, 839 (5th Cir. 1991).

L1l
Donal d Mul hol I an chal | enges his conviction on four grounds.

A. Deni al of Mdtion for Conti nuance



Donal d's first argunment concerns a forty-page report
conpil ed by Mexican authorities regarding the crash of the Cessna
airplane in Decenber 1988. On May 11, 1992, Donald filed a
nmotion requesting the court to appoint an expert to translate the
docunent from Spanish into English. The court granted the
nmotion. The court also granted Donald's May 14, 1992, notion for
a continuance to allow tine for Donald' s counsel to reviewthe
docunents. Donald argues, and the governnent concedes, that he
did not receive a translation of the report until August 5, 1992,
the day before the trial began. |t appears that the translation
was al so not available to the governnent until August 5. Just
before the trial began, Donald noved for another continuance to
permt review of the translated report. The trial judge denied
t he noti on.

Donal d argues that the denial of his notion for a
conti nuance was an abuse of discretion. Wen a claimof
insufficient time to prepare is advanced, we examne the totality
of the circunstances, including such factors as the tine
avai l able for preparation, the conplexity of the case, the
availability of discovery fromthe prosecution, the adequacy of
the defense actually provided at trial, and the services provided
by counsel for codefendants, if any, that accrued to the
defendant's benefit. Wbster, 734 F.2d at 1056-57. In this
case, it is appropriate to begin our inquiry by exam ning the
report itself for evidence that its tardy production seriously

prej udi ced Donal d' s def ense.



The report contains the opinion of a Mexican forensic
chem st after analysis that a substance was marijuana. |t also
connects that marijuana with the discovery of an abandoned Cessna
Skymaster airplane, with that airplane's serial and registration
nunbers being noted. A letter fromthe Ofice of Gvil
Aeronautics to the Ofice of the Attorney General discloses Faxon
Mul hol | an as the owner of the airplane. A report reflects that
Mexi can authorities discovered the abandoned Cessna with one
package of marijuana inside and twenty-six other packages in the
vicinity, and that the marijuana was identified as such by
chem cal analysis. The statenent of a Mexican infantryman
reflects that a total of sonme 330 kil ograns of marijuana was
found at the airstrip wth the Cessna. The report also includes
the statenents of eyewitnesses to the Cessna's | anding,
reflecting that the airplane | anded at about 9:30 a.m on
Decenber 14, 1988, and that at |east one of its occupants was an
Anmerican arnmed with a pistol

It is true that Donald had little time in which to review
the translation of the Mexican report, which was admtted into
evidence during trial. It is, however, also true that the
information contained in the report nerely confirned the
testinony given by Bowen as a governnent witness. Donald argues
that he was given very little tine to review the transl ated
report to prepare for cross-exam nation of Bowen, but we find
nothing in the report that would have enabled himto inpeach

Bowen or contradict his version of the attenpted inportation of



marijuana. Nor does Donald explain how the delay in receiving
the report prejudiced his defense. W conclude that the delay in
turning the translation over to Donald before trial had no
serious prejudicial effect.

Donal d al so suggests that the governnent's tardiness in

providing the translation may run afoul of Brady v. Maryland, 373

US 83 (1963), and Gglio v. United States, 405 U S. 150 (1972).

Brady establishes that due process is violated by the
governnent's failure to disclose evidence favorable to an accused
upon request if the evidence is relevant to either guilt or

puni shment. Brady, 373 U S. at 87. daqglio establishes that due
process is violated by the governnent's failure to disclose on
request information that an accused m ght use to inpeach
governnment witnesses. Gaqglio, 405 U S. at 153-55. These clains
are without nerit. W have already noted Donald's failure to
expl ain how anything in the Mexican report could have had any
val ue as i npeachnent evidence. Even if it had such val ue, any
failure to disclose by the government would rise to the | evel of
a constitutional violation only if it "underm nes confidence in

the outcone of the trial." United States v. Bagley, 473 U.S.

667, 678 (1985). Donald "has not adequately shown how t he
docunent[] [was] material to his defense, how the docunent['s]
producti on woul d have changed the outcone of the case, or that
the docunent['s] failure to be produced has underm ned the

confidence in the integrity of the outcone of his trial." United
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States v. Masat, 948 F.2d 923, 932 (5th Cr. 1991), cert. denied,

113 S. Ct. 108 (1992).

The district court's denial of Donald's notion for a
conti nuance was not reversible error.

B. Mudified Allen Charge

Bot h defendants argue that the district judge abused his
discretion in using a nodified Allen charge. An Allen charge is
a supplenental instruction that urges jurors to forego their
di fferences and cone to a unani nous decision. Lindell, 881 F.2d
at 1320 n. 11.

The jury began its deliberations the afternoon of August 13,
1992. Deliberations continued the next day. That afternoon the
jury sent the court a note advising that no progress toward a
deci sion was being nade. The court then proposed to read to the
jury a nodified Allen charge to encourage a verdict. Both
def endants objected, and the court overrul ed the objections and
gave the nodified Allen charge. At the end of the day the judge
excused the jury for the weekend wth the foll ow ng additional
comment s:

Ladi es and gentlenen, | know that jury duty is

often difficult. It requires conscientious effort on

your part and it requires that you di scuss your

feelings with each other and air out your own opinions

about the case. Mybe after a weekend of rest, you can
get a different perspective on the case, re-exam ne

your own positions. |If you'd like to take hone your
copy of ny instructions, you're welcone to do that, and
we W ll keep the exhibits in the jury roomfor you on

Monday nor ni ng.
On Monday, August 17, 1992, the jury returned its verdicts. Both
Mul hol | ans argue on appeal that the district court commtted

11



reversible error in overruling their objections to the nodified
Allen charge. In reviewng the district court's exercise of
discretion in giving an Allen charge, we scrutinize the charge
for conpliance with two requirenents: (1) any semantic devi ations
from approved Allen charges cannot be so prejudicial to the
defendant as to require reversal, and (2) the circunstances
surroundi ng the giving of an approved Al len charge nust not be
coercive. Lindell, 881 F.2d at 1321.

The first requirenent is nmet in the instant case. The
charge given by the district court was essentially identical to
the one recomended in this circuit's pattern jury instructions
for crimnal cases, which is in turn based on the charge we

approved in United States v. Kimmel, 777 F.2d 290, 294-95 & n. 4

(5th Gr. 1985), cert. denied, 476 U S. 1104 (1986). The charge

did not violate the first Lindell requirenent.

The Mul hol Il ans contend that the charge, coupled with the
additional comment to the jurors before the weekend recess, was
coercive and prejudiced their right to a fair trial. Considering
all the circunstances of the case, as we nust, we hold that the
Mul hol l ans' right to an inpartial and conscientious jury
del i beration was not violated. W see no evidence of a "coercive
at nosphere sufficient to justify reversal." 1d. at 295. The
judge did encourage the jury to reach a unani nous verdict, but he
al so rem nded the jurors that each should remain true to his own
consci ence. The charge was not threatening in any way. Nor do

we agree with the suggestion that the judge's conment before

12



excusing the jury for the weekend was a "subtle but stil
coercive stinmulus to acquiesce to the opinions of the other
jurors.” The total tinme spent in deliberations was not so
| engthy as to be unreasonable. W note also that the jury's
verdi ct was a discrimnating one, that the judge did not inquire
into the nunerical division of the jury, and that the judge set
no deadline for a jury verdict. These circunstances tend to show
t he absence of a coercive atnosphere. Lindell, 881 F.2d at 1321-
22.

The district court did not abuse its discretion in using the
nodi fied Al len charge.

C. Adm ssion of Evidence of the 1987 Conspiracy

Bot h defendants argue that the district court conmtted
reversible error in admtting evidence regardi ng the uncharged
conspiracy to inport marijuana fromBelize in 1987, which
culmnated in the crash of the Piper Aztec. Adm ssion of such
evidence is governed by Federal Rule of Evidence 404(b), which
does not permt the adm ssion of evidence of "other crines,
wrongs, or acts" in order to prove the character of a person in
order to show that he acted in conformty with such character;
evi dence of other crinmes is, however, adm ssible for such
pur poses as proof of "notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or accident."”
Fed. R Evid. 404(b). W review alleged violations of Rule

404(b) under the two-pronged test of United States v. Beechum

582 F.2d 898, 911 (5th Gr. 1978) (en banc), cert. denied, 440
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U S 920 (1979). That test requires us to verify (1) that the
evi dence of extraneous conduct is relevant to an issue other than
a defendant's character, and (2) that the evidence possesses
probative value that is not substantially outweighed by its undue
prejudice and is otherw se adm ssible under Rule 403. |[d.

The first prong of the Beechumtest is net in the instant
case. W have recognized that a not guilty plea in a conspiracy

case always renders a defendant's intent a material issue and

i nposes a difficult burden on the governnent. United States v.
Roberts, 619 F.2d 379, 383 (5th Cr. 1980). Evidence that a

def endant associated with conspirators, standing al one, does not
show that he had the requisite intent to join the conspiracy--
even if he knew that they intended to comnmt a crine. 1d. Thus,
evi dence of such extrinsic offenses as may be probative of a
defendant's state of mnd is adm ssible unless he affirmatively
acts to take the intent issue out of the case. |d. W have

consistently followed Roberts in |later cases. See, e.qd., United

States v. Parziale, 947 F.2d 123, 129 (5th Cr. 1991), cert.

denied, 112 S. C. 1499 (1992); United States v. Henthorn, 815

F.2d 304, 308 (5th Gr. 1987). In the absence of any attenpt by
the Mul hollans to take the issue of intent out of the case by
stipulation or otherwi se, we hold that the first prong of the
Beechumtest is satisfied in the instant case.

The Mul hol | ans concentrate their attack on the district
court's ruling that the probative value of the evidence regarding

the 1987 conspiracy was not substantially outweighed by the

14



danger of unfair prejudice. This determnation by the district
court is made under Rule 403, Beechum 582 F.2d at 914, and it is
subject to our review for abuse of discretion, Parziale, 947 F.2d
at 129. The Ml hol | ans' argunent that the 1987 conspiracy was
too renote in time and too dissimlar fromthe 1988 conspiracy to
have any probative value is without nerit. Many of the
particulars of the two conspiracies are quite simlar: both

i nvol ved the inportation of marijuana fromLatin Anmerica, the

nodus operandi of the participants in the two conspiraci es was

quite simlar, and several nenbers of the first conspiracy al so
took part in the second. "[T]he probative value of the extrinsic
of fense correlates positively wwth its likeness to the offense
charged." Beechum 582 F.2d at 915. The tine | apse between the
two attenpts was not so great as to destroy the probative val ue

of the first conspiracy. See Roberts, 619 F.2d at 383-84

(holding that a four-year old conviction for a ganbling offense
was probative of defendant's intent to commt conspiracy to
operate an illegal ganbling business). W also disagree wwth the
Mul hol | ans' argunent that the danger of jury confusion was so
great as to require exclusion of the first conspiracy, which was
conpletely distinct fromthe second in chronol ogi cal terns.

We next consider whether there was so nuch additi onal
evi dence of the Mul hollans' intent to conspire to inport
marijuana as to render the probative val ue of the extraneous
conduct evidence nugatory. |In Beechum we recognized that the

probative val ue of evidence of extraneous conduct with respect to

15



the issue of intent is not absolute; its probative val ue declines
in proportion to the extent that the requisite state of mnd is
establi shed by ot her evidence. Beechum 582 F.2d at 914. Wth
respect to Donald, the probative value of the evidence of his

i nvol venent in the prior conspiracy was clearly not substantially
out wei ghed by the danger of unfair prejudice. H s role in the
second conspiracy seens to have been mnimal; w thout evidence of
his participation in the first conspiracy, the governnment may
have had no other way to denonstrate that he actually intended to
join the second conspiracy, rather than nerely associated with
sonme of its nenbers--one of whomwas, after all, his brother.

See Roberts, 619 F.2d at 383-84 (approving the use of a four-year

old conviction to prove intent when "[t]here was little other
i ndependent evi dence of intent").

The probative val ue of the extraneous conduct evidence with
respect to Faxon's intent to join the second conspiracy, on the
ot her hand, seens to us to have been mnimal. There was anple
testinoni al evidence that Faxon was not only a nenber of the
second conspiracy but also a | eadi ng organi zer and partici pant.
Faxon flew the Cessna to Mexico together with Bowen, and the two
remai ned toget her throughout the course of their escape back to
the United States. He was, in fact, a part owner of the Cessna,
and his willingness to put his property at risk in the venture
tends to denonstrate his intent to join the conspiracy. The
governnent's need to prove Faxon's involvenent in the first

conspiracy in order to show his intent to join the second, it

16



seens to us, was not strong, and it may have been an abuse of

di scretion for the district court to admt the evidence as to

him despite the court's use of a proper limting instruction.
Even if the adm ssion of the extrinsic offense evidence was

erroneous as to Faxon, however, it would not be reversible error

under the harmless error rule. Fed. R Cim P. 52(b); United

States v. Mortazavi, 702 F.2d 526, 528 (5th Gr. 1983). There

was anple testinonial evidence from Faxon's all eged
coconspirators Bowen, Wdeman, |schy, and Fi ncher connecting him
with the second conspiracy, and in |ight of Faxon's conviction we
must accept all the jury's credibility choices that tend to
support the verdict. Mortazavi, 702 F.2d at 528. The
i nvestigation by Mexican authorities connected Faxon with the
Cessna airplane found abandoned at a renpte airstrip with
packages of marijuana in and near the airplane. Faxon testified
on his own behalf that he had never seen |Ischy or Wdenman before
the day of the trial and that he was not the pilot of the
airplane in either conspiracy. The jury was entitled to
determ ne that his testinony was not credible. The district
court's adm ssion of Faxon's extraneous conduct, if erroneous,
was harml ess error as to Faxon.
D. Sufficiency of the Evidence

Donal d argues that the evidence was insufficient to support

the jury's verdict of guilty with respect to the charge of

attenpted inportation of marijuana. Viewing the evidence in the

17



light nost favorable to the jury verdict, as we nmust, we reach
t he opposite concl usion.

In order to prove an attenpt crine, the governnent nust
prove (1) an action involving the kind of culpability otherw se
requi red for the conm ssion of the crinme upon which the charge of
attenpt is based, and (2) conduct constituting a substantial step

toward conm ssion of a crine. United States v. Sal azar, 958 F. 2d

1285, 1296 (5th Cir.), cert. denied, 113 S. C. 185 (1992). The

underlying crinme in this case, the inportation of marijuana,
requi res the prosecution to prove nerely that the defendant
played a role in bringing marijuana into the United States froma

foreign country. United States v. Martinez-Mercado, 888 F.2d

1484, 1491 (5th Gr. 1989). The nental state required for proof
of puni shable inportation of narcotics is either know edge or

intent. United States v. Londono-Villa, 930 F.2d 994, 997 (2d

Cr. 1991) (citing 21 U . S.C. 88 952(a), 960(a), 960(b)). Thus,
the governnent was required to prove that Donald took a
substantial step toward comm ssion of the crinme of inportation of
marijuana and that Donald intended to play a part in or knew he
was playing a part in bringing marijuana into this country.

The key evidence connecting Donald to the attenpted
inportation of marijuana in Decenber 1988 was the testinony of
Randy Fincher. He testified that he asked Donald to be in the
ground crew at the airstrip to receive the nmarijuana when Faxon
and Bowen returned from Mexico with it, and that he told Donal d

t hat he woul d be paid about $10,000 for his help. He also
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testified that Donald went with himand the other conspirators to
a restaurant in Wiarton, Texas, and then proceeded to the
airstrip provided by Ischy to await Faxon and Bowen's return.
When the airplane did not appear, Fincher testified, he left
Donald at the airstrip and drove to Wharton to call Bones to see
if he knew what had happened. Fincher returned to the airstrip
where he waited with Donald and the others until just before
daybr eak

O her witnesses corroborated Fincher's testinony. David
| schy testified that Donal d was anong those who net at the
restaurant at Wharton before proceeding to the airstrip. Chris
Wdeman testified that Donald was present at the airstrip "in a
security capacity," and he added that he believed Donal d was
going to drive the marijuana back to Houston. Donald testified
at trial and denied any involvenent in the attenpted inportation
of marijuana in Decenber 1988.

Donal d's sufficiency of the evidence challenge is based
primarily on the theory that Fincher was an unreliable w tness
because Fincher admtted on cross-exam nation that he had used
drugs such as cocai ne and marijuana and because Fi ncher had
earlier received leniency in sentencing for an unrelated crine in
exchange for his testinony in the Miul holl an case. Donald nakes
simlar argunents with respect to Ischy, but he makes no such
conpl ai nt about W deman, who apparently had no crimnal record at
the time of the trial and was not prom sed any sort of | eniency

for his testinony.
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We hold that the evidence introduced at trial against Donald
was sufficient to support his conviction. It is well-settled
that "[t]he jury is the final arbiter of the weight of the

evi dence, and of the credibility of witnesses." United States v.

Restrepo, 994 F.2d 173, 182 (5th Cr. 1993); see also United

States v. Hoskins, 628 F.2d 295, 297 (5th Gr.) ("[F]or testinony

to be held incredible as a matter of law it nust relate to facts
that the witness could not possibly have observed, or events

whi ch coul d not have occurred under the |laws of nature."), cert.
denied, 449 U. S. 987 (1980). Unless it is facially insubstanti al
or incredible, uncorroborated testinony of a coconspirator may be
constitutionally sufficient evidence to convict, even if the
coconspirator has chosen to cooperate with the governnent in

exchange for immunity or leniency. United States v. G eenwood,

974 F.2d 1449, 1457 (5th Cr. 1992), cert. denied, 113 S. C

2354 (1993). The coconspirator testinony in this case was
neither facially insubstantial nor incredible. W therefore hold
t hat Donal d Mul hol I an's conviction was based on sufficient

evi dence.

We affirm Donal d's convi cti on.

| V.
Faxon Ml hol | an chal | enges his conviction on three grounds
and his sentence on one ground. W have already addressed his

chal | enges based on the nodified Allen charge and the adm ssion

20



of the extrinsic offense evidence, and we now turn to his
remai ni ng argunents.
A. Sufficiency of the Evidence

Li ke his brother, Faxon challenges his convictions on the
ground that the evidence introduced against himat trial was
insufficient to support the jury verdicts. W have already
recited the elenents of the attenpt crinme, see supra part [11.D.
In order to prove the crine of conspiracy to inport marijuana,
t he governnent nust prove: (1) a conspiracy existed; (2) the
def endant knew of the conspiracy; and (3) the defendant

voluntarily participated init. United States v. Maceo, 947 F. 2d

1191, 1197 (5th Gr. 1991), cert. denied, 112 S. C. 1510 (1992).

Proof of an overt act is not necessary to prove the crinme of

conspiracy to inport a controlled substance. United States v.

Anderson, 651 F.2d 375, 379 (5th Cr. Unit A July 1981).

The evidence was sufficient to support Faxon's convictions.
There was anple testinony at trial concerning Faxon's role in the
attenpt to inport marijuana in Decenber 1988. Bowen testified
t hat Faxon flew the Cessna airplane to Mexico for the purpose of
pi cking up marijuana to bring back to the United States,
certainly a substantial step toward the comm ssion of the crine
of inportation of marijuana. Fincher testified that he and Faxon
met with several other coconspirators, including Bowen, Bones,
and M. Cholesterol in Houston to arrange the pick-up in Mexico
and that Faxon actually went to Mexico wwth M. Cholesterol to

i nspect the proposed | anding site. Fincher also testified that
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Faxon was part of the group that inspected the airstrip that
| schy provided. Additionally, the Cessna airplane discovered at
the secret airstrip in Mexico with marijuana inside and near by
was registered with Faxon as its ower. Gving the required
deference to the jury's credibility determ nations, see, e.q.
G eenwood, 974 F.2d at 1457, we hold that there was sufficient
evi dence to support Faxon's conviction for attenpted inportation
of marijuana. The sanme evidence supports the jury's verdict with
respect to Faxon's conspiracy conviction, anply denonstrating the
exi stence of an agreenent between several persons to inport
marijuana into the United States and Faxon's know edge of and
voluntary participation in that conspiracy.

We affirm Faxon's convictions.

B. Application of the Sentencing Quidelines

Faxon argues that the district court incorrectly applied the
sentencing guidelines in determning his sentence. W note as a
threshold matter that the presentence investigation report
prepared for Faxon states that the 1988 edition of the sentencing
gui del i nes manual was used to cal cul ate Faxon's recommended
sentence. The probation officer that prepared the report erred
in using that edition; a sentencing court must apply the version

of the guidelines effective at the tinme of sentencing. United

States v. Gross, 979 F.2d 1048, 1050 (5th G r. 1992). The
district judge, however, noticed the error at sentencing, and our
review of the record reveals that he took care to review the

correct version of the guidelines before applying themto the
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defendants. |In any event, the rel evant guidelines were not
substantively anended between 1988 and the date of sentencing in
t he instant case.

I n determ ni ng Faxon's base offense |level, the district
court ruled that the first conspiracy was rel evant conduct within
t he nmeani ng of the sentencing guidelines and that the anmount of
marijuana inported in March 1987 should therefore be added to the
anount of marijuana Faxon attenpted to inport in Decenber 1988 to
determ ne Faxon's base offense level fromthe guidelines' Drug

Quantity Table. United States Sentencing Comm ssion, Guidelines

Manual , § 2D1.1(c) (Nov. 1991).2 This had the effect of

i ncreasi ng Faxon's base offense level fromtwenty-six to twenty-
eight. The court also added three levels for Faxon's role as a
manager or supervisor of the conspiracy. Faxon argues that the
district court erred in holding that the 1987 conspiracy could be
"rel evant conduct” within the neaning of that termas used in the
sent enci ng gqui del i nes.

The procedure to be used in determ ning the sentence of a
drug offender is deceptively straightforward on the surface. For
virtually all drug offenses, including those related to the
i nportation of drugs, the base offense level is determ ned by the
application of the Drug Quantity Table to the anpbunt of drugs

i nvol ved. Practice Under The New Federal Sentencing Quidelines

13 (Phylis S. Banberger & David J. CGottlieb, eds., 2d ed. 1992

2 Al citations to the sentencing guidelines are to the
version effective Novenber 1, 1991, unless otherw se specified.
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Supp.). The difficult issue is deciding the quantity of drugs
that should be attributed to a particular offender. This

determ nation is guided by 8§ 1B1.3 of the guidelines, which
defines the "rel evant conduct" that should be considered by the
sentenci ng court when the offense is one for which the guidelines
prescribe several different base offense |levels. Faxon was held
responsible for the marijuana involved in the 1987 conspiracy
under § 1B1.3(a)(2), which directs the sentencing court to

consi der as relevant conduct the offender's "acts and om ssions
that were part of the sanme course of conduct or conmon schene or
pl an as the offense of conviction.” This guideline, however,
applies "solely with respect to offenses of a character for which
8§ 3D1.2(d) would require grouping of multiple counts.” U S.S. G
8§ 1B1.3(a)(2).

Faxon's argunent is a subtle one. He does not attack the
district court's conclusion that the first conspiracy was part of
the "sanme course of conduct or comon schene or plan" as the
second conspiracy. He instead argues that, as a prerequisite to
groupi ng the 1987 conspiracy with the 1988 conspiracy, it nust
have been possible for the two conspiracies to be charged and
joined in a single indictnent. He next argues that Federal Rule
of Crimnal Procedure 8(b) would control the joinder issue and
that Rule 8(b) would not permt joinder of the two conspiracies.
He thus concludes that the 1987 conspiracy should not have been

attributed to himas rel evant conduct under § 1B1.3(a)(2).
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We find Faxon's argunent to be without nerit. H's brief
cites absolutely no authority for the proposition that, "in order
for the alleged 1987 incident to be grouped with the 1988 offense
under U.S.S.G [8] 3Dl.2(d), it nust be possible for those two
of fenses to be charged and joined in one indictnent." Section
3D1.2 provides, in pertinent part, as follows:

All counts involving substantially the sanme harm shal

be grouped together into a single Goup. Counts

i nvol ve substantially the sane harmw thin the neaning
of this rule:

(d) When the offense level is determned |argely on
the basis of . . . the quantity of a substance
involved . . . or if the offense behavior is
ongoi ng or continuous in nature and the offense
guideline is witten to cover such behavior.
US S G 8 3DL.2. Nothing in the plain | anguage of this section
or its acconpanyi ng conmmentary suggests the requirenent of the
possibility of joinder that Faxon now urges. |Indeed, the
comentary suggests the opposite: "A conspiracy, attenpt, or
solicitation to commt an offense is covered under subsection (d)
if the offense that is the object of the conspiracy, attenpt, or
solicitation is covered under subsection (d)." 8§ 3D1.2 cmt. n.6.
No other limtation on the grouping of counts appears in the
conment ary.
The commentary to 8 1B1.3 is also contrary to Faxon's
position. Application Note 2 includes the foll ow ng passage:
[8§ 1B1.3(a)(2)] applies to offenses of a character for
which § 3D1.2(d) would require grouping of multiple
counts, had the defendant been convicted of nmultiple
counts. For exanple, the defendant sells 30 grans of
cocaine . . . on one occasion and, as part of the sane
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course of conduct or common schene or plan, attenpts to

sell an additional 15 grans of cocaine . . . on another

occasion. The defendant is convicted of one count

charging the conpleted sale of 30 grans of cocai ne.

The two of fenses (sal e of cocaine and attenpted sal e of

cocaine) . . . are of a character for which § 3D1.2(d)

woul d require the groupi ng of counts, had the defendant

been convicted of both counts. Therefore, subsection

(a)(2) applies and the total amount of cocai ne (45

grans) involved is used to determ ne the offense |evel.
USSG §1B1.3 cmt. n.2. Nothing in 8 1B1.3 or its commentary
suggests the joinder requirenent urged by Faxon, and the passage
quoted strongly suggests only two requirenents for the
consideration of the first conspiracy as rel evant conduct--that
it be of a character such that § 3Dl1.2(d) would require grouping
and that it be part of the sane course of conduct or common
schene or plan as the second conspiracy for which Faxon was
actually convicted. W note also that § 1Bl1.3(a)(2) "does not
require the defendant, in fact, to have been convicted of
mul tiple counts.” U S.S.G 8§ 1B1.3 cnt. n.2. This also suggests
that there is no requirenent that all rel evant conduct nust be
able to be joined in one indictnent under the rules of crimnal
procedure.

We hold that the district court did not err in considering
the 1987 conspiracy as rel evant conduct agai nst Faxon under 88
1B1. 3(a)(2) and 3D1.2(d) of the sentencing guidelines. W
express no opinion as to the validity of Faxon's claimthat the
two conspiracies would not have been chargeable in a single

i ndi ct nent.

Faxon's sentence is affirned.
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V.
For the foregoing reasons, we AFFIRM Donald Mil holl an's

convi ction and Faxon Mil holl an's convicti ons and sent ence.
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