UNI TED STATES COURT OF APPEALS
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RALPH E. CHEVALI ER

Pl ai ntiff-Appellant,

ver sus

RELI ANCE | NSURANCE CO. COF I LLINO S,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

87 CV 1147 A
(  March 23, 1993 )

Before POLITZ, Chief Judge, JOLLY and EMLIO M GARZA, Crcuit
Judges.

POLI TZ, Chief Judge:”’

Dissatisfied with his jury award, Ral ph E. Chevalier attenpts
for the second tine to overturn the resultant |udgnent. Hi s
current effort takes the formof a Fed. R Cv.P. 60(b)(4) notionto

void the judgnent for l|ack of subject matter jurisdiction. The

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



district court denied Chevalier's notion. W affirm

Backgr ound

The facts of this case were recited in our opinion disposing
of Chevalier's previous appeal! and need not be repeated in full
her e. In brief, Chevalier was injured in a car accident while
hauling material for his enployer, L.H Bossier, Inc. The driver
of the other vehicle, Jerry D. Walters, had mnimal liability
i nsurance coverage so Chevalier sued his enployer's insurer,
Reliance Insurance Conpany of Illinois, to recover under the
uni nsured and underinsured notorist provisions of the policy. A
jury found that Walters' negligence was the sole cause of the
acci dent and awar ded Cheval i er $85, 373.54. As conpensation carrier
Reliance was entitled to a credit of $82,024. 30, |eaving Chevali er
with a net recovery of $3,349.24. Cheval i er appeal ed w thout
success. Foll ow ng affirmance of the judgnent, he brought the
instant Rule 60(b)(4) notion, contending that 28 US. C 8§
1332(c) (1) precludes diversity of citizenship jurisdiction. The

district court denied the notion and Chevalier again appeal ed.

Anal ysi s
28 U.S.C. 8 1332(c)(1) provides:

a corporation shall be deened to be a citizen of any
State by which it has been incorporated and of the State
where it has its principal place of business, except that
in any direct action against the insurer of a policy or
contract of liability insurance, whether incorporated or

1953 F.2d 877 (5th Gr. 1992).
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uni ncor porated, to which action the insured is not joined

as a party-defendant, such insurer shall be deened a

citizen of the State of which the insured is a citizen,

as well as of any State by which the insurer has been

i ncorporated and of the State where it has its principal

pl ace of business . :
Cheval i er mai ntains that Reliance becane WaAlters' liability insurer
by providing uninsured notorist coverage to Bossier. Because
Walters was a citizen of Louisiana, his argunent goes, Reliance
becane a citizen of Louisiana by operation of 28 USC 8§
1332(c)(1). Because Chevalier was a Louisiana citizen, he insists
that diversity of citizenship was |acking. W are not persuaded.

Congress added the direct-action proviso to 28 U S C 8§
1332(c)(1l) in response to burgeoning filings in the federal
district courts of Louisiana, |argely occasioned by Louisiana's
direct action statute, La.R S. 22:655.2 According to the
acconpanyi ng Senate Report,

The purpose of the proposed legislation is to . .

elimnate under the diversity jurisdiction of the U. S.

district courts, suits on certain tort clains in which

both parties are l|ocal residents, but which, under a

State "direct action" statute, may be brought directly

against a foreign insurance carrier wthout joining the

| ocal tort-feasor as a defendant.?
We construed the anendnent to reach suits in which "a party
claimng to have suffered injuries or danage for which another is

legally responsible is entitled to sue the other's liability

°Nort hbrook National Ins. Co. v. Brewer, 493 U S. 6, 110
S.C. 297, 107 L.Ed. 2d 223 (1989).

3S. Rep. No. 1308, 88th Cong., 2d Sess. 1 (1964), reprinted
in 1964 U S.C.C AN 2778, 2778-79, quoted in Rosa v. Allstate
Ins. Co., 981 F.2d 669, 674 (2d Cr. 1992).
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insurer without joining the insured . . . ."* The instant suit
does not fit that nold. Chevalier is suing Reliance as a person
i nsured under Bossier's insurance policy. He is not suing the
liability insurer of Walters, the person legally responsible for
his injuries. The provisions of 28 U S.C. § 1332(c)(1) therefore
do not apply.

Loui si ana uni nsured notori st coverage reinforces this result.
That coverage is governed by La.R S 22:1406D, which requires
autonobile liability insurers to provide uninsured notorist
coverage to their insureds unless the insured rejects the
protection in witing. The Louisiana Suprenme Court repeatedly has
recogni zed that the legislature intended such coverage "for the
protection of persons injured by wuninsured or underinsured
tortfeasors, and not for the benefit of such wongdoers."®> So
understood, the statute cannot be construed to make coverage

carried by and for the victiminto insurance for the w ongdoer

Chevalier invites our attention to a statenent in our earlier
opi nion that "Reliance was Walters' negligent tortfeasor's de facto

liability carrier."® This statenment is correct in the sense that

“Her nandez v. Travelers Ins. Co., 489 F.2d 721, 723 (5th
Cr.), cert. denied 419 U. S. 844 (1974) (internal quotation and
citation omtted).

5Johnson v. Fireman's Fund Ins. Co., 425 So.2d 224, 227 (La.
1982); see also Egros v. Penpton, 606 So. 2d 780 (La. 1992);
Bosch v. Cumm ngs, 520 So. 2d 721 (La. 1988); Roger v. Estate of
Moul ton, 513 So. 2d 1126 (La. 1987).

6953 F. 2d at 884,



the tortfeasor and the uninsured notorist carrier share in solido
responsibility to repair the damage wought by the tortfeasor. The
exi stence of the obligation, however, is totally separate and apart
fromthe source of the obligation.” Reliance's obligation to make
Chevalier whole for |osses caused by Walters' negligence did not
arise fromany duty owed Walters but froma duty owed Chevalier.
There is no available legal legerdemain to nmake Wilters the
i nsured3 of Reliance.

This is not a suit against Wilters' Iliability insurer.
Accordingly, it is outside the paraneters of 28 USC 8§
1332(c) (1).

AFFI RVED.

‘Johnson.



