IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5102
(Summary Cal endar)

MARSHALL H. MARTI N
Peti ti oner- Appel | ant,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE
Respondent - Appel | ee.

Appeal fromthe United States Tax Court
(TC No. 21416-90)

( February 22, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM ~
Inthis inconme tax case, inplicating the |Individual Retirenent

Accounts (I RAs) of pro se Petitioner-Appellant Marshall H Martin,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



the Tax Court held on the basis of essentially undisputed facts
that the distribution fromMartin's E. F. Hutton | RA on February 5,
1987, by check payable to Martin and by hi mendorsed and delivered
to Merrill, Lynch within a matter of m nutes that sane day as the
openi ng deposit of a new | RA, constituted a non-taxable rollover
rather than a trustee-to-trustee transfer. As a result, a
subsequent rollover, made within | ess than twel ve nonths foll ow ng
the one on February 5, 1987, was not exenpt fromtax even though it
woul d have been i f the February distribution had been a trustee-to-
trustee transfer. Martin appeals, continuing to insist as he did
in the Tax Court that the initial distribution and re-deposit
shoul d be deened a trustee-to-trustee transfer or, alternatively,
that the I RS should be equitably estopped to challenge it because
Martin relied on advice from agents of the IRS in confecting the
transactions of February 5th. Finding no reversible error by the
Tax Court, we affirm
I

In its Menorandum Fi ndi ngs of Fact and Opinion filed June 8,
1992 (T.C. Meno. 1992-331), the Tax Court stated that "[w hile we
are synpathetic to petitioner's situation, we are unable to grant
himthe treatnment he requests.” This court is equally synpathetic
if not nore so. But, like the Tax Court before us, we have no
choice under the circunstances of this case but to affirm the
position of the Conm ssioner. W do not delude ourselves into
t hi nki ng t hat our expressions of synpat hy, understandi ng and regret

for Martin's "gotcha" wll dimnish one iota his frustration with



and resent nent of the hypertechnicality of the systemthat produced
hi s phantomtaxabl e i ncone. Nevertheless, while courts may enpl oy
the rule of lenity in sone crimnal cases and may "cut sone sl ack"
t o under-educated, under-experienced pro se parties in conplying
wth sonme non-jurisdictional procedural matters or technical
requi renents of formand format, it is not our place to alter the
effects of substantive law when the law is correctly--albeit
col dl y--enf orced.

Regardi ng the applicable substantive |aw and the anal ysis of
this case, we find that we could not inprove on the opinion
rendered by the Tax Court. W therefore incorporate it herein by
reference and attach a copy hereto as Appendi x |.

AFFI RVED.



