IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5094
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
GLADYS H. REDEAUX,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
1:91 CR 117 1

April 23, 1993
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

d adys H Redeaux pleaded nol o contendere to a one-count
informati on charging that she know ngly nade a fal se statenent of
a material fact in preparing a | abor nmanagenent report in
violation of 29 U . S.C. 8§ 439(b). The Governnment was prepared to
show t hat Redeaux, in her capacity as Treasurer of Laborers

I nternational Union of North Anerica, Local No. 853, reported

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



that there was a bal ance of $728 in the bank, know ng that there
was no cash in the account.

The magi strate judge accepted the plea, and sentenced
Redeaux to a termof inprisonnent of five nonths, a one-year term
of supervised release, a fine in the anount of $3,000, and a
speci al assessment of $25. Redeaux filed an appeal fromthe
sentence in the district court, and the district court affirnmed
the sentence as inposed by the nmagi strate judge.

On appeal, Redeaux contends that the evidence is
insufficient to show that her conduct reached the |evel of
crimnal activity. Redeaux entered a plea of nol o contendere;
thus, she may not raise a sufficiency claim "A plea of guilty
admts all the elenents of a formal crimnal charge and wai ves

all non-jurisdictional defects . . . ." US. v. Smallwod, 920

F.2d 1231, 1240 (5th Cir.), cert. denied, 111 S.Ct. 2870 (1991).

"Because a plea of nolo contendere is treated as an adm ssi on of

guilt, the law applicable to a guilty plea is also applicable to

a plea of nolo contendere.” Carter v. Collins, 918 F.2d 1198,

1200 n.1 (5th Gr. 1990) (citation omtted).

Redeaux further asserts that the district court erred in
cal cul ating the amount of |oss as $23,653.83 and i ncreasi ng her
of fense level by six under U S . S.G § 2B1.1(b)(1). She argues
that the anobunt of loss at the tinme she made a fal se statenent
was $728. She contends that no | oss was suffered by anyone
because, even though she was | ate, she eventually made all of the

deposits.



The cal cul ation of anbunt of loss is a factual finding that

is reviewed for clear error. US. v. Wnbish, 980 F.2d 312, 313

(5th Gr. 1992), petition for cert. filed, = US LW __ (US

Mar. 17, 1993) (No. 92-7993). "[T]he I oss need not be determ ned
with precision. The court need only make a reasonabl e estimate

of the loss, given the available information.”" U.S. v. Witlow,

979 F.2d 1008, 1012 (5th Cr. 1992) (internal quotation and
citation omtted). |In the coomentary to U S.S.G 8§ 2B1.1, |oss
is defined as "the value of the property taken, damaged, or
destroyed. "

At sentencing, the district court heard testinony by the
investigator fromthe U S. Departnent of Labor, who conducted the
routine conpliance audit of Local 853. In August 1990, the
i nvestigator discovered that there were 39 instances between
January 1988 and January 1990 where bank deposits of union funds
totalling over $23,000 were del ayed for over ten days. Redeaux
i ndi cated that she had taken the funds for her personal use as an
i nformal, unauthorized |oan and that she had repaid all of the
money. Even though Local 853 was not permanently deprived of the
$23, 653. 83, when Redeaux took that noney for her own use, she put
Local 853 "at risk of losing" that anount. See Wnbish, 980 F.2d

at 316. The district court's determ nation was not clearly
erroneous.

Finally, Redeaux contends that the district court erred in
i ncreasi ng her offense level by two points under 8§ 2Bl1. 1(b)(5)

upon a finding that she had engaged in nore than m nimal pl anning



in commtting the offense.! She argues that her actions were
nmerely opportune and that she took no significant steps to plan
to commt the offense.

"Whet her or not a defendant engages in nore than m ninma
planning is a fact question reviewed under the clearly erroneous

standard.” U.S. v. Barndt, 913 F.2d 201, 204 (5th Gr. 1990).

""More than mininmal planning' is deened present in any case

i nvol ving repeated acts over a period of tine, unless it is clear
that each instance was purely opportune.” U S. S.G § 1Bl1.1,
coment. (n.1(f)).

The evi dence showed t hat Redeaux m sappropriated nore than
$20,000 in 39 transactions over a period of tw years. She
falsified records to show that the funds were in transit when, in
fact, they were taken for her personal use. Further, she put
notes in the records to rem nd herself to repay the noney. A
finding that the instances required nore than m ni mal planning
was not clearly erroneous.

Redeaux' s judgnent of conviction and sentence i s AFFI RVED

. At the first sentencing hearing, defense counsel
stated that he had no problemwth § 14 of the PSR, which
provided a two-level increase for nore than mnimal planning. On
appeal to the district court, Redeaux raised the issue whether
the magi strate judge's finding of "nore than m ni mal pl anni ng"
was clearly erroneous.



