IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5088
(Summary Cal endar)

JOHN RI CHARDS,
Pl ai ntiff-Appellant,

ver sus

HARRY E. KINKER, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

(6: 91- CV- 233)

(Sept enber 27, 1993)

Before JOLLY, WENER and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiff-Appellant John Richards, a prisoner in the Texas
Departnent of Crimnal Justice, Institutional Division, filed suit
under 42 U. S.C. 8§ 1983, alleging violation of his civil rights by

a prison guard. Richards here appeals the dism ssal of his case,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



arguing, inter alia, that he was erroneously deni ed appoi nt ment of
counsel, discovery sanctions, notion to subpoena nore w tnesses
prior to trial, and introduction of evidence of the character of
the guard in question. Finding Richards' argunents to be w thout
merit, we affirm
I
FACTS AND PROCEEDI NGS

Proceeding pro se and in forma pauperis (IFP), R chards filed

the instant civil rights action alleging that defendant prison
guard Betty M Zorn ransacked his cell and filed disciplinary
violations against himin  retaliation for his activities as a wit
witer and for his filing of nunmerous grievances. The case was
transferred to a nmagistrate judge, who conducted two evidentiary
hearings. The parties then consented to a bench trial before the
magi strate judge, with any appeal fromthe resulting judgnment to be
directly to this court.

After hearing all of the evidence the magistrate judge issued
a nmenor andum opi nion and order dism ssing the clains against the
def endants with prejudi ce and denying any remaining notions filed
by either party.

I
ANALYSI S

A. Appoi nt nent of Counsel

Richards first argues that the nmagistrate judge erroneously
denied his notion for the appoi ntnent of counsel at trial. But as

a civil rights conplainant has no right to appointed counsel, the



court wll not appoint counsel in such a case unless it presents

"exceptional circunstances.” U ner v. Chancellor, 691 F.2d 209,

212 (5th Cr. 1982). W evaluate several factors when review ng
whether a district court abused its discretion in denying an
indigent civil rights conplainant's notion seeking appointed
counsel: (1) the type and conplexity of the case; (2) whether the
plaintiff is able to represent his own interests adequately;
(3) the ability of the plaintiff to investigate the case hinself;
and (4) whether the case involves substantially conflicting
testinony requiring the skills of an attorney practiced in cross-
exam nation. |d. at 212-13. (citations omtted).

A review of the witten materials filed by Richards, and of
the oral exam nations conducted by Richards at the evidentiary
hearings and the trial, reveals that the magi strate judge did not
abuse her discretion in denying Ri chards appoi nted counsel. First,
the issues in the instant action were not conplex. In addition, as
an experienced wit witer, R chards is well-versed in the filing
of inmate grievances and the conduct of civil rights litigation.
Moreover, his pleadings and briefs in the instant case clearly
denonstrate his famliarity with the legal systemand ability to
represent hinself adequately in a civil rights action.

Ri chards contends that he was not able to seek out and
interview wtnesses, obtain witten statenents, or otherw se
properly investigate the case hinself. He does not, however
provide any details as to which wtnesses he was unable to

i nterviewor which statenents he coul d not obtain. Further, he was



abl e to provi de seven witnesses at one of the allegedly retaliatory
di sci plinary hearings against him was able to participate in the
pre-trial discovery, and succeeded in having the court subpoena
three inmates, one parolee, and three officers to testify at the
evidentiary hearing, and two nore i nnmates and three other officers
to testify at the trial. Finally, a review of the records of the
evidentiary hearings and the trial reveals that Ri chards was quite
capabl e of conducting both direct and cross-exam nations of the
W t nesses. The magi strate judge did not abuse her discretion when
she denied Richards' notion for appointnent of counsel.

B. Di scovery Sanctions

Ri chards contends that the nmgistrate |judge erroneously
declined to sanction the defendants for their failure to conply
wth the court's discovery orders intinely fashion. "The district
court has broad discretion in discovery matters and its rulings
wll be reversed only on an abuse of that discretion.” Scott v.

Monsanto Co., 868 F.2d 786, 793 (5th Gr. 1989). R chards sought

either the entry of a default judgnent against Zorn or a fine of
$500 per day plus court costs.

By the tinme Richards filed his notions for sancti ons, however,
the defendants had already noved the court for leave to file an
out-of-tinme response to Richards' di scovery requests, claimngthat
Ri chards' discovery requests had not been sent to the proper
attorney of record, and that the defendants believed that di scovery
was not proper in a § 1983 action until issues of i Mmunity had been

addr essed. The district court granted the notion, giving the



defendants until February 28, 1992, to conply. R chards concedes
that the defendants responded "in |ate January 1992."

The only specific facts Richards supplies regarding the
def endants' alleged non-conpliance with his discovery requests
relate to the testinony of Van Allen MDannell, an inmate who
testified for Richards at the expanded evidentiary hearing held in
Decenber 1991. MDannell changed his testinony, testifying at the
trial that his previous testinony had been untrue, and that he had
lied on R chards' behal f.

Nearly six nonths before the trial, the defense supplied
Richards with the sworn statenent of MDannell. The affidavit
detailed MDannell's perjury on Richards' behalf at the earlier
evidentiary hearing, and his testinony at the trial was virtually
identical to the statenents in his affidavit. In his reply brief,
Ri chards al so contends that he did not receive a forty-page exhibit
submtted by the defendants at trial, but he fails to detail where
this exhibit is, what it contains, and how his alleged failure to
receive it before trial caused him any prejudice. The district
court did not abuse its discretion by denying Ri chards' notion for
sanctions agai nst the defendants.

C. Evi dence of Retaliation

Ri chards argues next that the district court erroneously
denied his notion to subpoena nore witnesses prior to trial. In
his notion Richards alleged that he wi shed to subpoena addi ti onal
W t nesses: (1) to present character evidence against Zorn; and

(2) to present additional testinony regarding the alleged



retaliatory behavior of Zorn. He now argues, in particular, that
the additional w tnesses would have testified to Zorn's placenent
on disciplinary probation for three nonths for initiating a verbal
altercation with another enployee. Richards alleges that this
incident was related to and a result of the alleged retaliation of
Zorn agai nst Richards on Decenber 16, 1990.

A review of the record reveals that R chards was, in fact,
allowed to make reference to Zorn's placenent on disciplinary
probation. The other witnesses Richards wi shed to subpoena woul d
have provi ded testinony as to Ri chards' deneanor, Zorn's deneanor,
and the alleged retaliatory incidents which forned the basis of the
| awsui t . This evidence had already been introduced at the
evidentiary hearings, and was introduced again at the trial. The
subj ect evidence was thus cunulative in nature. The nmagi strate
judge was well within her discretion in refusing Richards' request
to subpoena additional w tnesses whose testinony would only have

been cumul ative. Harvey v. Andrist, 754 F.2d 569, 572 (5th Gr.),

cert. denied, 471 U S. 1126 (1985).

D. Char act er Evi dence

Finally, R chards argues that he was not allowed to i ntroduce
evidence of Zorn's character when the defense was allowed to
i ntroduce evidence of his own crimnal history. This "character
evi dence," however, is the sane evidence of Zorn's placenent on
di sciplinary probation discussed above. As previously noted,
Ri chards was abl e to i ntroduce testinony regardi ng Zorn's pl acenent

on di sciplinary probation.



For the foregoi ng reasons, the judgnent of the district court
IS

AFF| RMED.



