IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5087
Summary Cal endar

JODY ELLEN MOCDY
and
ANDREW MOQODY,
Pl aintiffs-Appell ees,
VERSUS
TOMN OF FLONER MOUND, et al .,
Def endant s,

RONALD MCFADDEN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
4:92 CV 142

May 27, 1993
Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *

Ronal d McFadden appeals the denial of his notion for dis-

mssal, on the ground of qualified imunity, of this |awsuit

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



brought by Jody Moody pursuant to 42 U S. C. § 1983. Fi ndi ng no

error, we affirm

| .

I n her anmended conpl aint, Mody alleges the follow ng facts.
In the early norning hours of July 8, 1990, the plaintiffs, Jody
and Andrew Mdody, were awakened by a knock at their front door
Moody's daughter-in-law was at the front door, and her son,
handcuffed, was in the conpany of police officers. Muody observed
police officers beating her son. She asked an officer what was
going on, and the officer ordered her to return to her house or be
arrest ed.

Moody approached two other officers, one being McFadden, and
asked again as to the situation. She was told to go back into her
house. She replied that she would if they would tell her what was
happeni ng. MFadden arrested her, inform ng her that the charge
was public intoxication.

Moody al | eged that she was denied perm ssion to change into
other attire from her nightgown and that the police prevented her
husband and a nei ghbor fromproviding her wwth clothes. Mody was
booked and det ai ned overnight. She was charged with interference
wth a police officer, a charge dropped by the district attorney
the norning of trial because of "faulty pleadings."

The anmended conplaint alleged MFadden violated Mody's
constitutional rights by arresting and detaining her wthout

probabl e cause. Further, the allegation asserted that the arrest



and detention were objectively unreasonabl e, anounting to deni al of
due process. Mody also pleaded state tort-|aw cl ai ns.

McFadden noved for di sm ssal based upon failure to plead facts
alleging the federal constitutional violation nanmed in the
conplaint and failure to plead facts which, if proved, would
overcone his defense of qualified inmmunity. The district court
deni ed the notion, stating that the anended conpl ai nt satisfied the

hei ght ened pl eadi ng requirenents pursuant to Elliott v. Perez, 751

F.2d 1472 (5th Gir. 1985).

.

McFadden argues that the district court erred in denying his
nmotion to dismss based upon qualified imunity. The "denial of a
claimof qualified imunity, to the extent that it turns on an
i ssue of law, is an appeal able "final decision' . . . notwthstand-

ing the absence of a final judgnent." Mtchell v. Forsyth, 472

U.S. 511, 530 (1985). To the extent that MFadden and Mbody argue
the state-law malicious prosecution claim this state-lawissue is

not before us on interlocutory appeal. See United States v.

MIller, 952 F.2d 866, 874 (5th Cir.), cert. denied, 112 S. C. 3209
(1992).

Because McFadden's noti on was brought pursuant to Fed. R G v.
P. 12(b)(6), the allegations found in Mody's conplaint are
accepted as true. See Hobbs v. Hawkins, 968 F.2d 471, 480 (5th

Cr. 1992). In light of MFadden's assertion of qualified

immunity, Mody's section 1983 claim is first examned for



sufficiently "alleg[ing] the violation of a clearly established
constitutional right." Siegert v. Glley, 111 S. C. 1789, 1793
(1991).

The | ogi ¢ of McFadden's argunent in this: Paragraph 21 of the
anended conplaint alleges a due process violation of WMody's
liberty interest under the Fourteenth Arendnent, while the factual
all egations constitute a Fourth Amendnent violation; therefore
Moody has waived her claim of a Fourth Amendnent violation and
cannot re-allege the Fourth Amendnent cl ai mbecause the statute of
limtations has run. Paragraph 21 reads as foll ows:

Def endant's arrest and detention of Plaintiff occurred
W t hout probable cause. At notine did Plaintiff engage
in any conduct, nor did any facts exist, which consti-
tuted probable cause for Plaintiff's arrest upon any
char ge what soever. The facts recited above establish
that Defendant's arrest and detention of Plaintiff was
obj ectively wunreasonable and that the circunstances
surroundi ng the arrest and detention could not possibly
justify a good faith belief in the validity of the
arrest. The objectively unreasonable conduct of the
Defendant violated Plaintiff's clearly established right
to be free froma deprivation of her |iberty w thout due
process of | aw guarant eed by t he Fourteenth
Amendnent

McFadden provides no authority for the proposition that a
civil conplaint should be evaluated in the technical manner he
advocates. C. Fed. R Gv. P. 1 ("These rules . . . . shall be

construed to secure the just, speedy, and i nexpensi ve determ nation

of every action."); Fed. R Cv. P. 8(a) ("Apleading . . . shal
contain . . . a short and plain statenent of the clai mshow ng that
the pleader is entitled to relief . . . ."). Based upon her

factual allegations taken as true and upon many of the phrases
found i n paragraph 21, including the asserting of |ack of probable

4



cause to arrest, Mwody has alleged a violation of the Fourth

Amendnment by McFadden. See Enlow v. Tishom ngo County, Mss., 962

F.2d 501, 510 (5th Cr. 1992). As such, MFadden's argunent on the
running of limtations |lacks nerit.

Once the plaintiff has all eged a constitutional violation, the
second step under Siegert is to determ ne whether the "all egations
are sufficient to overcone a defendant's defense of qualified
imunity." Siegert, 111 S. Q. at 1793. McFadden argues that,
under Elliott, 751 F.2d at 1482, Moody is required to allege facts
wth particularity that, if proved, wll overcone MFadden's
qualified imunity. MFadden argues that Mody has failed to do
this.

Thi s "hei ght ened pl eadi ng standard"” has been rejected in the
context of a plaintiff suing a nunicipality under section 1983.

Leat herman v. Tarrant County Narcotics Intelligence & Coordination

Unit, 113 S. . 1160, 1163 (1993). "[I]t is inpossible to square
t he " hei ghtened pl eadi ng standard' applied by the Fifth Circuit in
this case with the liberal system of "notice pleading" set up by
the Federal Rules. [Fed. R Cv. P.] 8(a)(2) requires that a
conplaint include only "a short and plain statement of the claim
showi ng that the pleader is entitled to relief."™ 1d. The Court
noted that Fed. R CGv. P. 9(b) enunerates the actions requiring
particularity in pleading and that this list does not include
"conplaints alleging nunicipal liability under § 1983." 1d.

We need not deci de whether the heightened pl eading standard

still applies as to individual defendants, for even if it still



appl i es, Mody has satisfiedthat standard. MFadden concedes t hat
Moody has pl eaded facts. He argues, however, that the facts
require nore specificity and detail, such as whether Mody had
consuned al cohol that night, the distance between WMody, the
officers, and others, and the actions of others present at the
scene. "[Governnent officials perform ng discretionary functions
generally are shielded fromliability for civil damages insofar as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have

known." Harlowv. Fitzgerald, 457 U. S. 800, 818 (1982). The right

of an individual to be free froman arrest made w thout probable

cause was clearly established in 1990. See United States v.

Mal donado, 735 F.2d 809, 815 (5th G r. 1984).

In her conplaint, Mody alleges facts that describe her
actions and the situation around her at the time of her arrest.
She asserts, based upon these alleged facts, that the arrest was
obj ectively unreasonable and could not be justified by a "good
faith belief in the validity of the arrest.” These facts, if
proved, would overcone MVFadden's defense of qualified inmunity.

Cf. Duckett v. Gty of Cedar Park, Tex., 950 F.2d 272, 280 (5th

Cr. 1992) (reversing denial of sumary judgnent based upon
qualified imunity because, in light of the warrant that appeared
facially valid, the officer's conduct was objectively reasonable).
The district court's denial of McFadden's notion, accordingly, is
AFFI RMED. We express no view as to the ultimate nerits of this

cl ai m on renmand.



