IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5082
Summary Cal endar

MARCELI NE LASATER,
I ndi vidually and as Executrix of
Estates of John Bell Lasater & Margaret Evelyn Lasater,

Pl ai ntiff-Appellant,

VERSUS

CI TY OF TYLER and HAROLD RI CHEY,
Individually and in Hs Oficial Capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
91 CV 443

June 7, 1993
Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’
| .
On July 29, 1989, Larry Brock killed John and Margaret Lasater
by driving his car in the oncomng lane of traffic and colliding

wth the Lasaters' car head-on. Marcel i ne Lasater brought this

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



action individually and as executrix of the Lasaters' estate. The
def endant, police officer Harold Richey of the City of Tyler, had
been pursuing Brock at the tinme of the accident. Lasater brought
this action against Richey and the city, alleging violations of 42
U S.C § 1983, the Texas Tort Cains Act, and Texas | aw

According to Richey's testinony, his shift ended at
10: 00 p.m, and he left the police station wearing his uniformin
an unmarked vehicle. He intended to pick up his | awmmnower to now
the police shooting range because the departnent's nower was
br oken. Oficer Rchey clains he was traveling north on East
CGentry when he noticed a car without functioning taillights. He
woul d later learn that Brock was driving that car. After passing
through the signal at Martin Luther King Boul evard, Brock's car
crossed over the centerline as though it were going to turn into a
gas station. Brock then crossed back over the centerline, crossed
over two lanes of traffic, and pulled onto the energency | ane.
O ficer Richey stated that he did not stop because Brock appeared
to be attenpting to fix a short in his electrical system?!?

After passing Brock, Richey clains that he proceeded north on
H ghway 271 and stopped at a red |ight at Loop 323. At this point,
Ri chey checked his rearview mrror and observed Brock approaching
from behind at a high rate of speed. Although Richey feared he
woul d be struck from behind, the Brock veered around hi mand went

through the red light. Richey testified that he waited until the

! Under Tyler law, Richey did have the authority to stop Brock even
t hough he was off duty.



light turned green to pursue Brock. Anot her w tness, M chael
Jasper, clains that R chey was not stopped at this |ight but was
al ready pursuing Brock and followed himthrough the red |ight.

After passing through the intersection, Brock did not return
to the correct side of the road and even ran off the roadway onto
t he shoul der of the oncom ng | anes at one point. Richey tried to
get Brock's attention by flashing his high-beam headlights. As
Brock rounded a curve about two mles north of the intersection
where the chase began, he collided with the Lasaters head- on.

The case proceeded to trial on Septenber 29, 1992. At the
close of the plaintiff's case, the district court granted a
directed verdict for the defendants on the ground that Richey did
not have a legal duty to stop Brock when he saw hi mpul | ed over and
that there was no evidence from which a reasonable jury could
conclude that Oficer R chey's conduct was a proxi mate cause of the

acci dent .

.

Plaintiff's first theory of recovery was that Richey's failure
to stop and investigate Brock when Brock was parked next to the
hi ghway constituted negligence and a violation of the Lasaters
constitutional rights. The district court held that Brock had no
| egal duty to stop and investigate. Because the lack of a duty is
a legal determnation, we reviewthe district court's decision de

novo.

Plaintiff cites no authority for the proposition that a police



officer has a duty to stop and investigate mnor traffic viola-
tions. W can find no Texas caselaw that even suggests police
officers have a duty to stop and investigate such viol ations, nor
do we think Texas woul d adopt such a rule. Richey was not even on
duty at the tine the incident occurred. |If Texas inposed a duty on
of f-duty officers to stop and investigate mnor traffic violations
that indicate potential danger to other drivers, officers m ght
never reach their hones when | eaving duty. The district court did
not err by holding that Richey did not have a duty to stop and

i nvesti gate.

L1l

Plaintiff's second theory of recovery was that Richey acted
negligently by chasing Brock and flashing his lights. The district
court held as a matter of law that plaintiff could not establish
that Richey's actions were the proxi mate cause of the collision.
We agree.

No evidence in the record suggests that Brock even knew he was
bei ng pursued by the police. Richey flashed his lights for a
substanti al distance, and Brock kept driving on the wong side of
t he road and even on the shoulder. All of the relevant w tnesses
testified that Brock did not respond to Richey's actions. No
W t ness suggested that the collision was avoi dable. Oficer Richey
attenpted to avoid this tragedy by trying to get Brock's attention.
He did not cause the collision. W agree with the conclusion of

the district court, "This clearly was a tragedy, but all tragedies



are not redressabl e under our system"™

The judgnent is AFFI RVED



