IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5078

Summary Cal endar

DANNY RAY CLI NE
Pl ai ntiff-Appellant,

ver sus

CITY OF LONGVI EW TEXAS, ET. AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 92- CV-329)

( January 28, 1993 )
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

In this 8§ 1983 case, the plaintiff appeals the dism ssal of
his clainms against all but one defendant as being tine-barred and
the dismssal of his clains against the remining defendant for
failure to exhaust his habeas renmedies. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Danny Ray Cine, an inmate confined in the Texas prison

system filed a pro se and in forma pauperis 8 1983 conpl aint and

anended conpl ai nt concerning an arrest in 1986 and two convi ctions
in 1987. As defendants, the conplaint nanmes the Gty of Longview,
Gregg County, various judges, attorneys, policenen, firenen, and
grand jury nmenbers.!? As to his 1986 arrest for escape from
custody, Cine alleges false arrest, vindictive prosecution,
vi ol ation of his equal protection rights, and conspiracy to deprive
hi mof his constitutional rights. Wth regard to his February 1987
conviction for arson of a notor vehicle, Cine alleges that an
illegal search and arrest lead to his conviction, his equal
protection rights were violated, his due process rights were
vi ol ated because of the delay in receiving an examning trial
conspiracy to deprive him of his constitutional rights, and
i neffective assistance of counsel. Finally, with respect to his
July 1987 conviction for arson of a habitation, Cine again alleges
that he was denied his right to an examning trial, violation of
his equal protection rights, a due process violation, conspiracy,
and ineffective assistance of counsel.

A magi strate judge recommended t hat t he conpl ai nt be di sm ssed

with prejudice pursuant to 28 U. S.C. § 1915(d), 2 because all clains

1'n addition to the City of Longview and G egg County, the
conpl aint nanmes K. King, B.F. Robinson, Larry Starr, Steven
Ganbl e, Rebecca Sinpson, Harry Heard, David Ingram Hazel Pikes,
Brian Ray, Danny Butler, David Hazel, David Burrows, Margret E
Hal |, and Roger Pope. The anended conpl aint adds Ray Hardy as a
def endant .

2Section 1915(d) authorizes a district court to dismss an
in forma pauperis conplaint "if satisfied that the action is
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were tine-barred. Cline filed an objection, urging that the
statute of Ilimtations was tolled, because he had filed two
previous civil rights <clainms, which were dismssed wthout
prejudice for himfirst to exhaust his state renedies. He added
that he was not challenging the fact or I ength of his convictions
inthis suit but in a separate habeas corpus petition. Therefore,
he contends that he may sinultaneously bring this suit chall enging
the facts surrounding his convictions under § 1983 and hi s habeas
action under 8§ 2254 challenging his conviction directly.

In a suppl enental report, the magi strate agreed that the civil
ri ghts cl ai ns whi ch had been previously di sm ssed for exhausti on of
state renedies were tolled. The magi strate noted, however, that in
this case, dine had nanmed def endants not naned i n t he previ ous two
conplaints and that tolling could not operate as to the new
def endants. The only comon defendant was Cline's trial attorney,
Harry Heard. The magistrate therefore recommended that the clains
agai nst the new defendants be dism ssed as tine-barred. Finally,
the magi strate di sm ssed any cl ai ns agai nst def endant Heard w t hout
prejudi ce, because Cine had not exhausted his state and federa
habeas corpus renedies. The district court adopted the
magi strate's recomendati on, and this appeal foll owed.

.
In 8 1983 suits, federal courts borrow the forum state's

general or residual personal injury limtations period. Oaens v.

frivolous." See also Denton v. Hernandez, 112 S.C. 1728, 1733
(1992); Neitzke v. Wllians, 490 U S. 319, 325 (1989).
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kure, 109 S.Ct. 573 (1989); Rodriguez v. Holnes, 963 F. 2d 799, 803

(5th Gr. 1992). In Texas, the applicable period is two years.
Tex. Cv. Prac. & Rem Code Ann. § 16.003(a) (Vernon 1986). The

state's tolling provisions apply as well. Hardin v. Straub, 109

S.C. 1998, 2000 (1989); Rodriquez, 963 F.2d at 803. Absent
tolling, Cine's 8§ 1983 clains are too |ate. He submtted this

case to the derk of Court on April 15, 1992. See Martin v. Denmm,

831 F.2d 69, 71 (5th Cr. 1987) (receipt of the conplaint
determnes the tinme of filing for limtations purposes). The
events he conpl ains of occurred in 1986 and 1987, far exceeding the
two year period.

Cline argues that his clains are tolled, because he filed two
previous civil rights suits within the period of [imtations which
wer e di sm ssed because they sounded i n habeas corpus and had to be

presented in state court first. See Rodriguez, 963 F.2d at 805;

Jackson v. Johnson, 950 F.2d 265, 266 (5th G r. 1992). In this

case, however, Cine has naned different defendants agai nst whom

tolling cannot operate. Cf. More v. Long, 924 F.2d 586 (5th Cr

1991) (whether an anmended 8 1983 conplaint adding a new party
relates back to the original conplaint under F.R C P. 15(c)).
Therefore, the district court properly dismssed Cine's clains

agai nst the new defendants with prejudice.?

3The district court's order does not nention defendant Ray
Har dy who was naned in the anmended conpl ai nt; however, Hardy is
al so a new defendant and any clains against himare tinme-barred
as well.



Only dine's trial attorney, Harry Heard, was naned in one of
Cline's prior civil rights suits. The record does not describe
Cline's prior clains against Heard. Assuming that Cine is
repeating those clains here, his 8§ 1983 suit against Heard is not
time barred. However, he nust exhaust his habeas renedies with
this claim before trying again to seek 8 1983 relief. See e.q.
Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d 1112 (5th

Cr. 1987). The district court concluded that Cine had not
exhausted his allegations in the Texas Court of Crimnal Appeals
and therefore dism ssed the case agai nst Heard wi t hout prejudice so
that Cine my renew this claim after his habeas renedies are

exhausted. This dism ssal was proper. See Jackson, 950 F.2d at

266; May v. Collins, 948 F.2d 162, 169 (5th Cr. 1991).

AFF| RMED.



