IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5067
Summary Cal endar

JOHN SI MVONS,
Pl ai ntiff-Appellant,
ver sus
JAMES A. CCOLLINS, ET AL.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(6:92CVv262)

March 17, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Proceeding IFP and pro se, appellant, John E. Simons, an
inmate of the Texas Departnent of Crimnal Justice, Institutional
Division (TDCJ-ID) filed a 42 U S.C. 8 1983 action against the
state director of TDCJ-ID and several correctional officers for
failing to protect him from being attacked by another prisoner

The def endants answered Si mons's conpl ai nt and noti oned the court

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



to dismss under Fed. R Cv. P. 12(b)(6) or 28 U S . C. § 1915(d).
The parties consented to trial by the nmagistrate judge.
I

Simons alleged in his conplaint and during a Spears hearing
that the failure of various correctional officers to observe prison
safety procedures on Septenber 2, 1992, resulted in another innate
st abbi ng him

According to Simons, Oficer Barry D. Mohan canme to his cel
and asked himif he wanted to take a shower. Although Mhan fail ed
to use a protective shield, a device that separates a prisoner
outside of his cell from the front of the cells of the other
prisoners, and was by hinself, he escorted Sinmmobns to the shower
W thout incident. Apparently there is a prison safety rule that
two officers nust acconpany inmates of Simmons's classification
when they are outside their cells.

When Si mmons fini shed showering, O ficer Mark G Layton told
himto return to his cell wi thout an escort and wait for an officer
to open his cell door. Sinmobns contends that he was returning to
his cell without an escort when he was stabbed by i nmate Frias, who
stuck a knife-life object through the bars of his cell. Oficer
Mohan returned to place Sinmons in his cell. Along with a Sergeant
Johnson, Mohan took Simmons to the infirmary. Sinmons was treated
for a two-inch superficial laceration on the back of his right |eg

that did not require stitches.



Simons al |l eges that after he returned fromthe infirmary, he
told Johnson that he had been threatened by an inmate and that
Johnson assured himthat he would be noved to anot her cell bl ock.
Johnson apparently did not nove Simmons immediately. Later that
day, Frias threw hot water at himthrough the bars of his cell.

Si mons argued that either Oficer Mohan or Layton, or both,
knew t hat by sendi ng Si nmons back to his cell w thout an escort he
woul d be stabbed. At the hearing Simmons offered a wtness
statenent from another inmate corroborating his version of the
events. The magistrate judge read it into the record.

An assistant warden fromthe facility testified that several
i nvestigations revealed that S mobns was noved to another w ng,
t hat none of the officers or inmates interviewed coul d substanti ate
Simons's al | egations that he was set up or attacked, that a search
of the alleged assailant's cell reveal ed nothing, and that Oficer
Mohan contended that he and another officer escorted Sinmons both
to and fromhis cell with the protective shield w thout incident.

After the Spears hearing the nagi strate judge ordered only the
two guards to respond. Subsequently, the magistrate judge rul ed
that Simmons established neither a "conscious or callous
indifference" on the part of the prison officials to Sinmons's
rights. The court granted defendants' notion to dism ss, dismssed
Simmons's case with prejudice, and denied all other pending

noti ons.



Si mons does not chal l enge the magi strate judge's rational e
and essentially reiterates his conplaint. He argues that the
prison officers were inproperly trained and that they know ngly and
intentionally violated his Ei ghth Anmendnent and Equal Protection
Cl ause rights. Simons seeks either a remand for trial or, in the
alternative, an award of damages fromthis court.

The magi strate judge did not cite either § 1915(d) or 12(b)(6)
directly in her judgnent. However, the | anguage the court utilized
tojustify its decision, "[i]t is clear to the Court that no relief
could be granted under any set of facts that could be proved
consistent with the allegations in this case,” is conpatible with
t he | anguage of 8§ 12(b)(6). A prison guard's negligent failure to
protect a prisoner fromassault does not amount to a violation of
the prisoner's constitutional rights under the Due Process O ause.

Davi dson v. Cannon, 474 U. S. 344, 347-48, 106 S.Ct. 668, 88 L. Ed.

2d 677 (1986); see Johnson v. Lucas, 786 F.2d 1254, 1260 (5th Cr

1986). Accepting all of the facts alleged by Simobns as true, see

Cooper v. Sheriff of Lubbock County, 929 F.2d 1078, 1082 (5th Cr

1991), the prison guards at worst were negligent in failing to
escort Simmons back to his cell following his shower, thereby
exposing himto the front of the other inmates' cells. Sinmmons's
suggestion at the Spears hearing that the officers conspired with
the inmate who attacked himis pure specul ati on unsupported by any
facts. Additionally, Simmons's conjectures on this point are

inconsistent with the facts alleged in the innmate wtness's



statenent that he offered into evidence at the Spears hearing. 1In
that statenment inmate Long inplied that Si mmons had an ar gunent
wth the inmate in 1-208 and that the inmate in |-208 requested
that Frias stab Simons after Sinmmons had left for the shower.

In his conplaint and in his brief Sinmmons focuses on the fact
that the officers breached safety procedures. He makes no attenpt
to denonstrate a "deliberate indifference" on the part of these

officers to his right that resulted in cruel and unusual

puni shnment. See WIlson v. Seiter, us _ , 111 s . 2321
115 L. Ed. 2d 271 (1991); Alberti v. Sheriff of Harris County, 937

F.2d 984 (5th Gir. 1991), cert. denied, 112 S. Ct. 1994 (1992). A

violation of prison procedures does not in itself support a

constitutional claim See Jackson v. Cain, 864 F.2d 1235, 1251-52

(5th Gir. 1989).

The fact that the inmate who stabbed Simmons threw hot water
on himbefore prison officials noved himto another cell does not
affect the results of his claimbecause he does not allege that he
was injured in any way by that incident. Additionally, Simons's
allegation that the officers failed to nove him to another cel
followng the stabbing is raised for the first tinme on appeal.
Since it is a factual issue it need not be considered. UsS. v.

Garcia-Pillado, 898 F.2d 36, 39 (5th Cr. 1990). Finally, even

liberally construed, Simons's allegation that the defendants were

i nproperly trai ned cannot be bootstrapped fromthe statenent in his



conplaint that he was injured due to "unsafe security practices."
Thus it is also raised for the first tine on appeal.

Simons has also filed a notion for a tenporary restraining
order or injunctive relief against the naned defendants and ot her
prison officials because he has since been transferred back to the
unit where this incident occurred and he does not feel safe under
the care of the defendant guards. He raises no new all egations of
a constitutional violation and that notion is dismssed as not
properly raised in this court.

The judgnent of the district court dismssing all clainms is

AFFI RMED



