IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5066
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LARRY BURG NS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Eastern District of Texas
USDC No. 6:92CV159

August 20, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Federal collateral relief is available only for
constitutional violations and "that narrow conpass of other
injury that could not have been raised on direct appeal and

woul d, if condoned, result in a conplete m scarriage of justice."

United States v. Perez, 952 F.2d 908, 909 (5th G r. 1992)

(quoting United States v. Capua, 656 F.2d 1033, 1037 (5th GCr.

1981)) .

Larry Burgins asserts that he received ineffective

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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assi stance of counsel because his guilty plea was unlawfully
i nduced by his court appointed attorney and not nmade with an
under st andi ng of the nature of the charge or consequences. To
prevail on his claim counsel's performance nust have been both

deficient and prejudicial to the defendant. See Strickland v.

Washi ngton, 466 U.S. 668, 687, 104 S.C. 2052, 80 L.Ed.2d 674
(1984). Courts indulge a strong presunption that counsel's
performance was not deficient. 1d. at 689. 1In order to
establish prejudice, Burgins nust denonstrate a reasonabl e
probability that, but for his attorney's errors, he would not
have pl eaded guilty, but would have gone to trial. Nelson v.
Hargett, 989 F.2d 847, 851 (5th Gir. 1993) (citing Hll v.
Lockhart, 474 U. S. 52, 58-59, 106 S.C. 366, 88 L.Ed.2d 203
(1985)).

Burgins has failed to allege deficient perfornmance. At his
arrai gnnent Burgins stated that he understood the nature of the
charges agai nst himand the consequences of pleading guilty and
that he was entering his guilty plea voluntarily and free of any
prom ses or inducenents. He was also inforned about the el enents
of the offense, and he told the district court that he had
sufficient tinme to discuss his case and any possi bl e def enses
wth his attorney and that he was satisfied wwth his attorney's
representation.

Burgins admtted during his plea agreenent that he net with

persons who had anphetam ne for sale, arranged for themto sel
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the drug to a third party, and was aware that anphetam ne was an
illegal drug. Such evidence would have been sufficient to prove

the of fense of attenpted distribution of anphetam ne. See United

States v. Manduj ano, 499 F.2d 370, 378-79 (5th Cr. 1974), cert.

denied, 419 U. S. 1114 (1975) (request and recei pt of advance
paynment for unpossessed heroin sufficient to establish intent to
engage in crimnal conduct and substantial step towards
comm ssion of the offense).

The real possibility that Burgins could be convicted of
attenpted distribution of anphetam ne and the other offenses with
whi ch he was charged is not a "threat" which invalidates his

guilty plea. See Brady v. United States, 397 U S. 742, 750, 90

S.C. 1463, 25 L.Ed.2d 747 (1969). Additionally, Burgins is not
entitled to an evidentiary hearing on his issue because he has
failed to refute his sworn testinony at his plea hearing with an

affidavit of areliable third party. See United States v.

Fuller, 769 F.2d 1095, 1099 (5th Cr. 1985).

Burgins' attorney did not m sinform Burgins regardi ng what
he woul d receive in exchange for pleading guilty. Wth Burgins
guilty plea to attenpted distribution of anphetam ne, the
Governnent di sm ssed the remaining three counts in the indictnent
agai nst Burgins and Burgins received a sentence of 46 nonths of
i nprisonnment for an offense with a statutory maxi num of 20 years
of inprisonnent. Consequently, the district court's denial of

Burgins' 8 2255 notion is AFFI RVED



