IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5061

Summary Cal endar

CECI L LLOYD ALLEN,
Pl ai ntiff-Appellant,
ver sus

CAPTAI N UNKNOWN, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(CA 9 90 183)

( August 12, 1993 )

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Cecil Lloyd Allen, a Texas prisoner proceeding pro se,
brought this civil rights action against prison officials
pursuant to 42 U.S.C. §8 1983. Allen asserts that defendants
intentionally deprived himof his property and then refused to
return the property in retaliation for his filing a grievance.

The district court concluded that Allen's retaliation claimis

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal

profession.” Pursuant to that rule, we have determned that this

opi ni on shoul d not be published.



meritless and dismssed this action with prejudice. Finding no
error, we affirm
| . BACKGROUND

On Cctober 14, 1990, Cecil Allen, Ricky Long, and Herbert
Wal | ace--all inmates at the Eastham Unit of the Texas Depart nent
of Crimnal Justice, Institutional Division (TDCJ)--were sitting
inthe facility's day roomwhile waiting for showers. The three
i nmates had their shower supplies with them which consisted of
soap, shanpoo, and deodorant. Several officers then entered the
day room accused the inmates of ganbling, and confiscated their
shower suppli es.

The followi ng day, the inmates visited Captain Jimmy Roll o
and requested that their property be returned. Rollo returned
Long's and WAl l ace's shower supplies, but refused to return
Allen's. According to Allen, Rollo observed a prison grievance
formprotruding fromhis shirt pocket and made a derogatory
remark about the form Allen then protested Rollo's refusal to
return his property, and Rollo responded by telling Allen that,
if he was dissatisfied with Rollo's refusal to return his shower
supplies, he should file a grievance. Allen filed a grievance
seeking the return of his property or the retaking of Long's and
Wal | ace's property. According to Allen, the warden then told him
to visit Rollo again, he conplied, and Rollo again refused to

return his property.! Allen also alleges that, around the tine

! The information presented on Allen's grievance formis
inconsistent with this statenent. According to the grievance
form the warden told Allen to contact M chael Anderson, the
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he received the warden's response to his grievance, Anderson told
himthat he was directed by Rollo to destroy Allen's property
because Allen had filed a grievance.

Allen then filed a conplaint pursuant to 42 U S.C. § 1983,
and the district court granted him| eave to proceed in form
pauperis and referred the matter to a magi strate judge. The
magi strate judge held a Spears hearing,? determ ned that Allen
had not exhausted his prison grievance renedies, and instructed
Allen to do so. Allen then exhausted his prison renedi es and
submtted his grievance forns to the district court. The
magi strate judge recommended dism ssing Allen's conpl aint.

First, the magi strate judge found that Texas provi des adequate
post -deprivation renedies for intentional deprivations of
property. She recommended that Allen's claimthat he was
deprived of his property w thout due process of |aw be di sm ssed
W t hout prejudi ce pendi ng exhaustion of these state-|aw renedies.
Second, the magi strate judge found that Allen had failed to
allege facts sufficient to give rise to aretaliation claim She
t herefore recommended that Allen's retaliation claimbe dismssed
as frivolous. The district court adopted the nagistrate judge's

report and recommendati ons and entered a judgnent accordingly.

property officer of the Eastham Unit, about regaining his
property. The grievance formal so states that Anderson advi sed
Allen that he would return Allen's property if no disciplinary
action were taken against Allen.

2 See Spears v. MCotter, 766 F.2d 179, 182 (5th Cr
1985) .




This court affirmed the district court's dism ssal of
Al l en's due process contention, stressing that Texas provi des an
adequat e post-deprivation renedy for intentional deprivations of
property. However, we found that Allen had stated a plausible
retaliation claimbased upon his allegation that Anderson told
hi mthat his property had been destroyed at Roll o' s behest.
Therefore, we remanded the retaliation claimfor further
pr oceedi ngs.

On remand, the district court referred Allen's case to a
magi strate judge for a hearing on the nerits pursuant to 28
US C 8 636(b)(1). The magistrate judge found that Allen had
stated a cause of action under 42 U S.C. § 1983, and gave Rollo
thirty days to answer Allen's conplaint. Allen then noved for
| eave to anend his conplaint to add Anderson as a defendant.
Al l en al so conpl ained that the defendants failed to submt an
i ncident report and to hold a hearing which woul d have enabl ed
himto establish that he was not ganbling when his property was
confiscated. According to Allen, by failing to hold such a
hearing, the defendants violated his right to due process. The
magi strate judge granted Allen's notion for |eave to anend,
ordered Anderson served, and gave Anderson thirty days to answer
Al len's conpl ai nt.

The magi strate judge then set Allen's case for an expanded
evidentiary hearing on the nerits and ordered the parties to
submt their witness lists. In response, Allen submtted a |ist

identifying John Felder, WIllie CGee, and Curtis Shabazz as



Wi tnesses. Allen also noted that "there are additional potenti al
W t nesses that could have been naned, including, but not limted
to, Billy Wal ker, Bennie Jones, and (FNU) Lightner" and asserted
that the prison staff had nade it difficult for himto obtain
affidavits fromthese potential w tnesses. Specifically,
according to Allen, he limted his witness |ist to Felder, Cee,
and Shabazz because he did not "want to participate in this
guessing gane with prison staff . . . ." The nagistrate judge
ordered Fel der, Gee, and Shabazz to be present at the evidentiary
heari ng.

During the evidentiary hearing, Allen testified consistently
with the allegations in his conplaint. Felder testified that he
stood directly behind Allen at the "property wi ndow' when Allen
sought return of his property from Anderson and that he heard
Anderson tell Allen that Rollo had ordered the destruction of
Allen's property because he had filed a grievance. Cee, also in
line at the property w ndow when Allen sought the return of his
property, testified that he too heard Anderson tell Allen that
Roll o had ordered the destruction of Allen's property because of
the grievance he had fil ed.

Rollo testified that he had supervised the shift in Allen's
bui l ding when Allen allegedly attenpted to collect his property,
and that he did not renenber Allen, Wallace, and Long requesting
that their property be returned. Rollo also testified that he
did not recall having any problens with Allen, and that he m ght

have told another officer that the warden had instructed himto



return the property of one inmate. According to Rollo, ganbling
was routine in the prison, the guards frequently seized ganbling
itenms and prisoners frequently used their shower supplies for
ganbling, and he ordinarily was not notified when guards sei zed
property used for ganbling. Rollo added that, had he been
approached by Allen about the return of property, he probably
woul d have told Allen to see Anderson. According to Roll o,
al t hough he knew Anderson, he did not work with hi mand had no
supervi sory authority over him Finally, Rollo flatly denied
that he had retaliated against Allen for filing a grievance.
Anderson testified that nobody instructed himto destroy
Al len's shower supplies in retaliation for his filing a
grievance. |In fact, according to Anderson, he and Roll o never
spoke about Allen's property until two days before the
evidentiary hearing. Anderson added that, in October 1990 when
the alleged incident took place, only an official holding the
rank of assistant warden or higher could have given himorders
regarding a prisoner's property. Finally, Anderson noted that,
under prison policy, an inmate facing no charges could have his
property returned upon show ng proof of ownership and Anderson
woul d destroy confiscated property after thirty days if the owner
of that property failed to produce proof of ownership. Allen's
property was seized on COctober 16 and destroyed on Decenber 25,
and Anderson specul ated that he had destroyed Allen's property

because Allen had failed to submt proof of ownership.



At the conclusion of the evidentiary hearing, Allen
requested the magi strate judge to address his claimthat he was
deni ed due process because no disciplinary hearing was held,

t hereby depriving himof an opportunity to establish that he was
not ganbling when his shower supplies were confiscated. Allen

al so asserted that the guards seized his property in accordance
with TDCJ procedure and that, pursuant to section 1983, he shoul d
be allowed to pursue federal renedies for the deprivation of a
protected property interest. Anderson and Rollo stated that they
were unprepared to address Allen's due process assertion, and the
magi strate judge then ended the evidentiary hearing w thout
addressing this claim

The magi strate judge concl uded that Anderson destroyed
Allen's property in accordance with prison policy because Al en
had failed to prove ownership of the property within thirty days
fromits confiscation. She therefore recommended that the
district court dismss Allen's retaliation claimw th prejudice.
Al l en objected to the magi strate judge's report, asserting that
the magi strate judge had erred by concluding that his property
was destroyed because he had failed to provide proof of ownership
rather than as retaliation for filing a grievance. Allen also
asserted that the magi strate judge erred by allowng himto anmend
his conplaint to add a due process contention only to then refuse
to allow himto present evidence to support that contention.

The district court conducted a de novo review of the record

and overruled Allen's objections to the nagistrate judge's



report. The court also noted that Allen had filed another
lawsuit and that, in his new conplaint, Allen "confesses [that]
he woul d have never filed the instant | awsuit had he known
information that cane out during the testinony in the

[ evidentiary] hearing . The district court adopted the
magi strate judge's report and recommendati ons and entered a
j udgnent accordi ngly.
1. DI SCUSSI ON

Al l en appeals fromthe district court's judgnent dism ssing
both his retaliation and due process clains with prejudice,
asserting that this court should remand for another evidentiary
hearing. In his appeal, Allen raises the followi ng issues: (A
whet her the district court, based upon its de novo review of the
record, made proper credibility determ nations; (B) whether the
magi strate judge inproperly limted the nunber of w tnesses who
could testify on Allen's behalf; (C whether the nagistrate judge
and district court ignored the previous opinion of this court;
and (D) whether the district court inproperly denied Allen's
constructive notion to anend his conplaint to add a new due

process claim

A. Chal l enges to the Credibility Determ nati ons

Allen first challenges the district court's credibility
determ nations regarding the testinony presented at the
evidentiary hearing. Specifically, according to Allen, his

testinony, along with that of Felder and Gee, establishes that



Rol | o and Anderson retaliated agai nst himand that they perjured
t hensel ves.

Pursuant to the Federal Magistrate Act, magi strate judges
may hol d evidentiary hearings in prisoners' civil rights cases
and submt proposed findings to the district court. See 28
US C 8 636(b)(1). In the case at issue, the district court
conducted a de novo review of the record and considered Allen's
objections to the magi strate's report and reconmendati ons before
entering its judgnent. This court will not overturn a district
court's findings of fact absent clear error, and a district
court's findings of fact are not clearly erroneous if "plausible

inlight of the record viewed in its entirety . Ander son

v. City of Bessener City, 470 U.S. 564, 573-74, 105 S. C. 1504

(1985). In fact, we have expressly held that "[w] e do not
casually disturb a district court's credibility determ nations .

" United States v. Casteneda, 951 F.2d 44, 48 (5th Cr

1992) (citations omtted). W will only do so, and declare
testinony incredible as a nmatter of law, "when testinony is so

unbel i evable on its face that it defies physical |aws .

Id., quoting United States v. Lindell, 881 F.2d 1313, 1322 (5th

Cir. 1989), cert. denied, 493 U S. 1087, 110 S. . 2621 (1990).

The record establishes that prison policy dictates that
confiscated property be destroyed when it is not clained within
thirty days and that Allen did not claimhis property in
accordance with this policy. Mrreover, Rollo and Anderson both

testified that Rollo did not order Anderson to destroy Allen's



property and that they did not retaliate against Allen for filing
his grievance. In light of the record read in its entirety, the
district court's factual finding that neither Rollo nor Anderson
retaliated against Allen is plausible. Accordingly, we conclude
that Rollo's and Anderson's testinony is not "so unbelievable on
its fact that it defies physical laws[,]" and that the district
court's credibility determ nations are not clearly erroneous.

B. Allen's pportunity to Call Wtnesses

Al l en next contends that he is entitled to an opportunity to
i npeach Roll o and Anderson with the testinony of Long, Wall ace,
and Billy Wl ker, none of whomtestified at the evidentiary
hearing. Allen did not assert any difficulty in obtaining the
testinony of Long and WAl |l ace before the nagi strate judge and the
district court and, therefore, we will not consider this issue on

appeal . Beck v. Lynaugh, 842 F.2d 759, 762 (5th Cr. 1988)

("[A] ppel l ants woul d rai se on appeal issues not presented to the
district court. This they may not do.").

As for Allen's alleged difficulty in obtaining fellow inmate
Wal ker's testinony, Allen prefaced his witness list with a
coment that "there are additional potential w tnesses that could
have been nanmed, including, but not limted to, Billy Wl ker,
Benni e Jones, and (FNU) Lightner." According to Allen, the
prison staff obstructed his access to these wi tnesses and, rather
than "participate in [a] guessing game with prison staff," he
woul d proceed with Fel der, Gee, and Shabazz as w tnesses. At the

evidentiary hearing, Allen asserted that he experienced

10



difficulties in obtaining access to Wal ker, Jones, and Lightner.
The magi strate judge determ ned that this testinony woul d have
been cunul ative of Felder's, Gee's, and Shabazz's, and she then
proceeded with the hearing. Wen objecting to the nmagistrate's
report and recommendations, Allen did not reassert this issue.
Construing Allen's appellate brief liberally,® he challenges
the determ nation that Wal ker's testinony woul d have been
cunul ative of the testinony given by Allen's other w tnesses.
Under anal ogous circunstances where plaintiffs request that the
district court exercise its power to subpoena w tnesses, we have
held that the district court "has discretionary power to refuse
to subpoena w tnesses and prevent abuse of process in both civil

and crimnal proceedings." Cupit v. Jones, 835 F.2d 82, 86 (5th

Cr. 1987), quoting Msby v. Mbry, 697 F.2d 213, 214 (8th G

1982). And we have expressly stated that "[i]t is well
established that testinony which is nerely repetitious and
cunul ative of testinony already introduced nay be excluded by the

trial court inits discretion." Harvey v. Andrist, 754 F.2d 569,

572 (5th Cr.), cert. denied, 471 U S. 1126, 105 S. . 2659

(1985).

Al len, Felder, and Cee all testified about Allen's alleged
confrontation with Anderson, and, therefore, Wl ker's testinony
about that confrontation would have been repetitive. The issue

addressed during the magi strate judge's expanded evidentiary

3 See Haines v. Kerner, 404 U.S. 519, 520-21, 92 S. C. 594
(1972).
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hearing was Allen's retaliation claim not the initial seizure of
Allen's property, and, therefore, Wal ker's testinony about that

i nci dent woul d have been superfluous. Accordingly, we conclude
that the district court did not abuse its discretion by accepting
the magi strate judge's report and reconmendati ons based upon a de
novo revi ew of the record.

C. Conpliance with this Court's Previous Opinion

Al l en also contends that the district court ignored this
court's previous opinion by failing to address whether Allen nust
establish a liberty interest to pursue his retaliation claimand
whet her Texas has created a liberty interest through the
i npl ementation of its grievance procedures. The nagistrate judge
found that the defendants did not retaliate against A len for
filing a grievance and the district court adopted this finding.
Because the district court, based upon a de novo review of the
record, found that Allen's claimof retaliation is without nerit,
we conclude that there was no need for the district court to
reach these secondary issues.

D. Allen's pportunity to Present his Due Process O aim

Finally, Allen asserts that the district court erred by
granting himleave to anend his conplaint to add a due process
claimonly to then refuse to allow himto present evidence to
support that claim In his notion to anend his original
conplaint, Allen addressed the due process claimnow at issue as
fol | ows:

The Anended Conplaint states clains that arose out of
the sanme transaction asserted in the original conplaint
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but at the tinme of filing the original conplaint

plaintiff was not aware that the conduct of the

ori gi nal defendant gave rise to additional deprivation

of plaintiff's constitutionally secured right of due

process which was not properly pled in the original

conpl ai nt.
The magi strate judge granted Allen's notion to anend his
conplaint in a summary fashi on but nmade express reference to this
court's mandate. Later, when Allen attenpted to address his
"new' due process claimat the expanded evidentiary hearing, the
magi strate judge stated that she did not recognize the due
process claimnow at issue as a new claim After questioning
Al'l en about the claim she stated, "I think the Fifth Crcuit has
resol ved that issue and affirmed this Court's decision . "

We remanded this case to the district court with an express
mandate to address Allen's retaliation claim and the due process
i ssue which Allen has attenpted to raise on remand i s outside of
the scope of our nandate to the district court. Moreover, in
addressing Allen's first appeal to this court, we stated that
Texas provides prisoners wth adequate post-deprivation renedies
and that Allen's due process challenge to Texas' grievance
procedures is therefore without nerit. W find that Allen's
"new' due process claimis sinply a reiteration of the due

process claimhe has raised before and that it is resolved by our

previous decision. See Reid v. Rolling Fork Public Utility

Dist., 979 F.2d 1084, 1086 (5th G r. 1992) (discussing the |aw of

the case doctrine); see also Newball v. Ofshore Logistics

Intern., 803 F.2d 821, 826 (5th Cir. 1986) (a nmandate controls on
all matters within its scope and that a district court on remand
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is free to pass upon any issue which was not expressly or
inpliedly disposed of on appeal).
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

judgnent dismssing Allen's civil rights action.
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