IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5058

Summary Cal endar

I N THE MATTER CF: FLORI DA WWEST GATEWAY, INC., d/b/a
Florida West Air, A Subsidiary of
Schillileagh Air, Inc., A Louisiana
Cor porati on, Debtor.

KENNETH M CHAEL WRI GHT,
Appel | ant,
vVer sus
FI RST UNI ON NATI ONAL BANK OF

FLORI DA, OMEGA Al R BARRANTAGY
HOUSE and GREENW CH Al R SERVI CES,

Appel | ees.

Appeal fromthe United States District Court for the
Western District of Louisiana
(92-1225)

(May 20, 1993)
Before KING DAVIS and WENER, G rcuit Judges.

PER CURI AM *

Kenneth M chael Wight appeals fromthe district court's
i nposition of Rule 11 sanctions against himin the anount of
$2,641.84. W find that the district court did not abuse its

discretion in inposing this sanction, but that it apparently

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



conmitted a $100 mat hematical error when tallying its assessnents
of reasonable attorney's fees and expenses. Accordingly, we
affirmbut remand with instructions to correct this error.

| .

On May 7, 1990, Florida West Gateway, Inc. (Florida Wst)
filed a voluntary petition for relief under Chapter 11 of the
United States Bankruptcy Code, 11 U S.C. 8§ 1100 et seq., in the
United States Bankruptcy Court for the Western District of
Loui siana. On June 15, 1992, during a two and one-half hour
evidentiary hearing, the bankruptcy court heard notions by
creditors of Florida West--First Union National Bank of Florida,
Greenwi ch Air Services, and Omega Air Barrantagy House--to
transfer the venue of Florida West's Chapter 11 case to the
United States Bankruptcy Court for the Southern District of
Florida (the Southern District). The court granted the
creditors' notions on June 22, 1992.

The follow ng day, Kenneth M chael Wight, counsel for
Florida West, filed a notice of appeal fromthe bankruptcy
court's transfer order with the federal district court. On the
eveni ng of June 30, 1992, Wight tel ecopied an unsi gned, undated
copy of a pleading titled Enmergency Mdtion for Stay of O der
Pendi ng Appeal, and Menorandum in Support of Mdtion for State of
Order Pendi ng Appeal (the Enmergency Mdtion) to the creditors
Florida counsel; the creditors' |ocal Louisiana attorneys were

never provided with a copy of this notion.! The Energency Mbtion

! See infra note 3 and acconpanying text.
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states that another notion to stay the transfer order pending
appeal had been filed with the bankruptcy court in Louisiana on
June 25, 1992, thereby satisfying the requirenment under Rule 8005
of the Federal Rules of Bankruptcy Procedure that such notions be
presented "to the bankruptcy judge in the first instance."?
According to the Energency Mdtion, the final disposition of this
original notion to stay was unknown due to the unavailability of
t he bankruptcy judge and his | aw cl erks.

Wight filed the Energency Motion in the United States
District Court for the Western District of Louisiana on July 1,
1992. The sane day, the district court granted that notion and
stayed the transfer order pending appeal. Because they received
no notice of the filing of the Enmergency Mtion and no notice of
the hearing on that notion, the creditors had no opportunity to
respond before the district court granted the stay. After
receiving confirmation that Florida West's Enmergency Mtion had
been granted, the creditors sought to have the stay vacated
pursuant to Rule 60(b) of the Federal Rules of G vil Procedure on
the ground of surprise. The creditors stressed that (1) they
were never served with the original notion to obtain a stay of
transfer, which Florida Wst alleges it filed, (2) they did not

recei ve the Energency Mdtion until the evening before it was

2 Rule 8005 provides that "[a] nmpotion for a stay of the
j udgnent, order, or decree of a bankruptcy judge, for approval of
a supersedes bond, or for other relief pending appeal nust
ordinarily be presented to the bankruptcy judge in the first
instance." FeED. R Bankr P. 8005.
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heard,® and (3) they were not notified in tine for their counsel
to respond to the Enmergency Modtion, as is required pursuant to
Bankruptcy Rule 8011(d).* Mbreover, although the creditors
subsequent|ly attenpted to obtain a copy of Florida West's
original notion to obtain a stay, they discovered that neither
the courts involved in this action® nor Wight, "for sonme reason
unbeknownst to him" possesses a copy of this notion.?®

The district court, acting sua sponte, called a status
conference to consider the creditors' notion to vacate the stay
of transfer. The district court, finding procedural defects in
Florida West's Enmergency Mdtion and that it had been "l ed down a
prinrose path" by Florida West's allegations of irreparable harm

and the need for energency relief, vacated its order granting the

3 Although the creditors acknow edge that the Emergency
Motion was telecopied to their local Florida counsel, they state
that their "local Louisiana counsel, the only counsel who could
possi bly appear at a hearing on the Energency Mtion to object to
the relief sought therein, was not even afforded a courtesy copy
of the Energency Mdtion."

4 This rule is quoted in the text infra at Part I1.A

5 According to the Cerk of the United States Bankruptcy
Court for the Western District of Louisiana, any papers received
by his office after June 22, 1992 regarding the case before us
were stanped "received' and imediately forwarded to the Sout hern
District.

6 As stated by the creditors in their nmotion for Rule 11
sanctions, "[c]ounsel to First Union has repeatedly requested a
copy of the Original Stay Mdtion, but counsel to the Debtor has,
to date, failed to provide such a copy, notw thstandi ng nunerous
representations that he would do so."
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stay of transfer. The court also ordered the creditors to nove
for Rule 117 sanctions agai nst Wi ght.

The creditors, in conpliance with the district court's
order, filed a nmotion for Rule 11 sanctions in the anount of
$9, 645.84. The district court granted that notion, but it
i nposed a sanction only in the amount of $2,641.84. Wi ght
appeals fromthe district court's order inposing sanctions

agai nst him

” Rule 11 provides, in pertinent part, that:

Every pl eadi ng, notion, and other paper of a party
represented by an attorney shall be signed by at | east
one attorney of record in the attorney's individual
name, whose address shall be stated. . . . The
signature of an attorney or party constitutes a
certificate by the signer that the signer has read the
pl eadi ng, notion, or other paper; that to the best of
the signer's know edge, information, and belief forned
after reasonable inquiry it is well grounded in fact
and is warranted by existing law or a good faith
argunent for the extension, nodification, or reversal
of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause
unnecessary delay or needl ess increase in the cost of

litigation. . . . If a pleading, notion, or other
paper is signed in violation of this rule, the court,
upon notion or upon its own initiative, shall inpose

upon the person who signed it, a representative party,
or both, an appropriate sanction, which may include an
order to pay to the other party or parties the anount
of the reasonabl e expenses incurred because of the
filing of the pleading, notion, or other paper,

i ncludi ng a reasonabl e attorney's fee.

FeEb. R QGv. P. 11.



.

Because "[t]he trial judge is in the best position to review
the factual circunstances and render an infornmed judgnent” as to
the applicability of sanctions inposed under Rule 11 of the
Federal Rules of Cvil Procedure, we review the district court's
i nposition of such sanctions only for abuse of discretion.

Thomas v. Capital Sec. Services, Inc., 836 F.2d 866, 872-73 (5th

Cir. 1988) (rejecting a three-tier standard of review for
applications of Rule 11). As stated by the Suprene Court, "[a]
district court would necessarily abuse its discretion [in
applying Rule 11] if it based its ruling on an erroneous view of
the law or on a clearly erroneous assessnent of the evidence."

Cooter & CGell v. Hartnmarx Corp., 496 U. S. 384, 405, 110 S. C

2447, 2461 (1990); see also Smth v. Qur Lady of the Lake Hosp.

Inc., 960 F.2d 439, 444 (5th Cr. 1992). Wight alleges that the
district court abused its discretion by (a) determ ning that
signing the Energency Motion subjected himto Rule 11 sanctions,
and (b) inposing sanctions in the anmount of $2,641.84 based upon
t he evidence before it.
A

As this court recognized in Thomas, when an attorney signs a

pl eadi ng pursuant to Rule 11, he or she certifies:

(1) that the attorney has conducted a reasonabl e
inquiry into the facts which support the docunent;

(2) that the attorney has conducted a reasonabl e
inquiry into the |Iaw such that the docunent enbodies
existing legal principles or a good faith argunent "for
the extension, nodification, or reversal of existing

I aw; " and




(3) that the notion is not interposed for purposes of
del ay, harassnent, or increasing costs of litigation.

836 F.2d at 874. The standard for applying Rule 11 is that of
obj ective reasonabl eness. 1d. at 873. Specifically, courts nust
consi der whether a reasonable inquiry has been nade and, in
maki ng such a determ nation, courts should consider the tine
available to the signer for investigation; the feasibility of a
pre-filing investigation; the conplexity of the factual and | egal
i ssues; and the extent to which devel opnent of the factual
circunstances underlying the claimrequires discovery. 1d. at
875. Subjective good faith offers no protection fromRule 11
sanctions, and where an attorney fails to conduct a reasonable
factual and legal inquiry before filing any paper with the court,
sanctions are mandatory. |d. at 873, 876 (relying upon the
"shal | inpose" |anguage of Rule 11).

At the status conference called in response to the
creditors' notion to vacate the stay of transfer, Wi ght
acknow edged that Florida West's business is operated in Florida
and that none of Florida West's assets is |ocated in Louisiana.
We have held that, "[o]nce a trial judge decides that a transfer
is justified, . . . his ruling can only be overturned for a clear

abuse of discretion." Howell v. Tanner, 650 F.2d 610, 616

(1981), cert. denied, 456 U. S 918, 102 S. C. 1775 (1982). The

district court's decision to transfer venue to the place where
Florida West operates its business and its assets are | ocated

clearly does not constitute an abuse of discretion.



Despite the controlling | aw regardi ng venue and the facts in
this case, Wight sought to obtain a stay of transfer of venue
pendi ng appeal. To obtain such a stay, a novant nust show (1) a
l'i kel i hood of success on the nerits and (2) that it would sustain

irreparable injury if the stay were not granted. First South

Savi ngs Association, 820 F.2d 700, 709 (5th Gr. 1987). Courts

considering a notion for such a stay nmust al so consi der whet her
the granting of the stay would (3) substantially harmthe other
parties, and (4) serve the public interest. 1d. Moreover,
because Wi ght noved for a stay pendi ng appeal pursuant to Rul e
8011(d) (entitled "Energency Mdtions"), Wight was obligated to
make sure that his Enmergency Mdtion net the requirenents of Rule
8011(d). Rule 8011(d) provides that such notions:

[1] shall be acconpanied by an affidavit setting forth
the nature of the energency. The notion [2] shal
state whether all grounds advanced in support thereof
were submtted to the bankruptcy judge and, if any
grounds relied on were not submtted, why the notion
shoul d not be remanded to the bankruptcy judge for
reconsideration. The notion [3] shall include the
of fi ce addresses and tel ephone nunbers of noving and
opposi ng counsel and shall be served pursuant to Rule
8008. Prior to filing the notion, the novant [4] shal
make every practicable effort to notify opposing
counsel in time for counsel to respond to the notion.
The affidavit acconpanying the notion [5] shall also
state when and how opposi ng counsel was notified or if
opposi ng counsel was not notified why it was not
practicable to do so.

FED. R Bankr. P. 8011(d).

We begin by acknow edging at the outset that Wight failed
to neet the requirenents of Rule 8011(d) when filing the notion
at issue. First, Wight has been unable to substantiate that a
nmotion to stay the transfer order advancing the grounds presented
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in the Emergency Mdtion was ever filed with the bankruptcy court.
It appears that all copies of this alleged notion--including

Wi ght's--have sinply vani shed. Second, the record establishes
that the creditors' Louisiana attorneys were not properly
notified of Wight's Energency Mtion and the hearing on that
not i on.

Neverthel ess, Wight's failure to conply with Rule 8011(d)
is not the basis for inposing Rule 11 sanctions relied upon by
the district court. Rather, the district court inposed Rule 11
sanctions agai nst Wight after questioning himat the status
conference it called in response to the creditors' notion to
vacate the stay of transfer. According to the district court,
upon bei ng questioned, "Wight was unable to advise the court
regardi ng the nature and extent of any harmthat the debtor m ght
suffer as a result of having these matters heard and rul ed upon
in the Southern District where the debtor operates its business.”
Wight's only show ng of any specific injury was (1) an assertion
that the change in venue would result in "prohibitive costs" and
(2) an assertion that, should the change in venue result in an
injury, such an injury mght prove irreparable because the venue
i ssue m ght be considered noot. Accordingly, the district court
concl uded that:

The United States Suprene Court has ruled definitively

that irreparable injury nust be sonething nore than

monetary injury. See Sanpson v. Mirray, 415 U S. 61
90 (1974).[% Notwi thstanding this clear precedent,

8 |In Sanpson, the Court stated that,



Wight argued in the Enmergency Mdtion that the debtor
woul d suffer irreparable injury in the form of
"prohibitive costs." . . . Even in his Qpposition to
the Motion for Rule 11 Sanctions Wight is unable to
identify the specific injury that he will suffer by
proceeding in the Southern District. He points to no
injury that will arise because of this action's venue
in the Southern District. He nerely states that were
he to suffer an injury by proceeding in the Southern
District it mght be irreparable in that an appeal of
this action's venue m ght not be entertained because of
nmoot ness. Wi ght ignores his right to appeal the

deci sions thensel ves of the Southern District to its
superior federal courts.

Even a legal position that is superficially plausible is
sanctionable where it has no actual basis in the |aw and i gnores

controlling authority. See Golden Eagle Distributing Corp. v.

Borroughs, 801 F.2d 1531, 1537 (5th Cr. 1986). Although Wi ght
has put forth substantial authority on the interplay of npotness
and a debtor's right to appeal in the brief he has submtted to
this court, we conclude that the district court did not abuse its
di scretion by determning that Wight's theory of irreparable
injury--that the potential for nobotness to block a debtor's
ability to renedy a potential injury arising froma change in
venue constitutes irreparable injury justifying an energency stay
of transfer pending appeal--is not the product of a reasonable

inquiry into existing law. See Thomas, 836 F.2d at 873.

[Mere injuries, however substantial, in terns of
nmoney, time and energy necessarily expended in the
absence of a stay, are not enough. The possibility

t hat adequate conpensatory or other corrective relief
wll be available at a later date, in the ordinary
course of litigation, weighs heavily against a claimof
i rreparabl e harm

ld. at 90 (internal quotation omtted).
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In light of the fact that Wight failed to conply with the
requi renents of Rule 8011(d) and failed to show irreparable harm
to Florida West resulting fromthe transfer of venue to the
Southern District, we find that the district court did not abuse
its discretion by inposing a Rule 11 sanction agai nst him

B

Wight also challenges the anmount of the sanction the
district court inposed against him According to Wight, the
district court commtted reversible error by failing to: (1)
enter specific findings of fact to support its determ nation; (2)
di scuss its consideration of alternative sanctions; and (3)

expl ain why the sanction inposed constitutes the | east severe

sanction adequate to serve the purposes of Rule 11. |In the words
of Wight, "it certainly appears that the district court has
failed to follow the en banc mandate of Thomas . . . and its

prodigy (sic) and has failed to show why the sanction i nposed was
the | east severe adequate to serve the purposes of Rule 11."

I n Thomas, we concluded that "a district court nust inpose
sanctions once a violation of Rule 11 is found, but the district
court retains broad discretion in determning the "appropriate
sanction under the rule.”" 836 F.2d at 878. W also adopted a
rule that, although district courts are not required to make
specific findings and conclusions in all Rule 11 cases, they nust
provi de "an adequate record for appellate review in those cases
in which the violation is not apparent on the record and the

basis and justification for the trial judge's Rule 11 decision is
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not readily discernible." 1d. at 883. W concluded that
"justification for the Rule 11 decision in the record nust
correspond to the anmobunt, type, and effect of the sanction
applied.” Id.

Appl yi ng our Thomas holdings to the case before us, we find
that the anmount of the sanction inposed by the district court is
clearly discernible from and anply supported by, the record.
Specifically, as is expressly permtted by Rule 11,° the court
limted its inposition of sanctions to an assessnent of the
reasonabl e fees and expenses incurred by the creditors to prepare
and file their notion to vacate the stay obtained by Wi ght
through its Enmergency Mdtion. 1In reaching its determ nation as
to the appropriate anobunt of sanctions to inpose, the court
expl ai ned t hat:

[a] review of the summary of the fees and expenses

reflects that four separate attorneys worked a total of

69. 95 hours to prepare and file the Mdtion to Vacate

Stay and the acconpanyi ng nenorandum This is an

unr easonabl e nunber of hours to prepare and file the

Motion to Vacate Stay in this case. This court finds

t hat approxi mately one-quarter of these hours are

reasonable. A reasonable fee to prepare the Mdition to

Vacate Stay in this case is $2,250.00. This court
further finds that $291.84 in expenses [is] reasonabl e.

® Rule 11 provides that a district court nmay inpose "the
anount of the reasonabl e expenses incurred because of the filing
of the pleading, notion, or other paper, including a reasonable
attorney's fees." Feb. R CQv. P. 11.
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Accordingly, although the creditors noved for $9,645,84 in fees
and expenses for its notion to vacate the energency stay, the
court awarded only $2,641.84.1°

We conclude that the district court's assessnent of
reasonabl e attorney's fees at $2,250.00 and reasonabl e expenses
at $291.84 is neither arbitrary nor unreasonable, and that, in
reaching this assessnent, the district court did not abuse its
broad discretion to determ ne an appropriate sanction under Rule
11. Thonms, 836 at 878. However, the district court appears to
have made a mat hematical error when tallying these anounts, for
they total $2,541.84 rather than the $2,641. 84 i nposed.
Accordingly, we remand to correct this error.

L1,

W AFFIRM the district court's inposition of a sanction
agai nst Wight pursuant to Rule 11 of the Federal Rules of G vil
Procedure, but REMAND with instructions to correct what appears
to be a mathematical error in the anmount of $100. W also order

Wight to bear the costs of this appeal.

10 W note that the case before us is clearly
di stinguishable fromAkin v. QL Investnents, Inc., 959 F.2d 521,
535 (5th Gr. 1992), where the district court inposed a sanction
of substantial size--%$31,017.50--w thout entering specific
factual findings.
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