IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5054

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
BARNEY HOLT, 111, a/k/a TREY HOLT,
Def endant - Appel | ant.
No. 92-5055

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

STEVEN W ARNOLD,
Def endant - Appel | ant.



No. 92-5266

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
PATRI CK M O LEARY,
CANDACE JOHNSON O LEARY,
and PAUL W BEAL

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Louisiana
(92 50017)

(Cct ober 26, 1993)
Before WSDOM H GEd NBOTHAM and SM TH, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Barney Holt, Il1l, Steven Arnold, Patrick O Leary, Candace
O Leary, and Paul Beal appeal their convictions and sentences of
one count of conspiracy to manufacture nethanphetam ne with intent
to distribute. Finding no error in the convictions or sentences of

Holt and Arnold, we affirmas to them Finding a m sapplication of

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.
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the Sentencing CQuidelines (the "CGuidelines"), we remand as to
Patrick and Candace O Leary for resentencing. Since Beal's notice
of appeal was not tinely filed, we remand for a determ nation of

excusabl e negl ect.

| .
A

The conspiracy to manufacture nethanphetam ne consisted of
seven key individuals: S. Patrick Phillips, an attorney and | eader
of the conspiracy; Candace O Leary, Phillips's friend and |ega
secretary; Patrick O Leary, Candace's husband; Arnold, a friend of
Patrick O Leary's; Holt, a friend of Beal's and acquai ntance of
Reggie Atkins's; Beal, a friend of Holt's and Atkins's; and Reggi e
Atkins, an unindicted friend of Beal's. O her individuals were
involved in the manufacture of nethanphetam ne on various occa-
sions, but played m nor roles.

There were several attenpts to produce nethanphetam ne from
phenyl acetic acid ("PA") during 1989 and 1990. These attenpts are
known as "cooks." Each of the defendants at one tinme or another
supplied chem cals, glassware, or equi pnent for the cook, supplied
a location for the |aboratory and/or for the storage of chem cals
and equi pnent, transported chem cals and apparatus, or supplied
skill and know edge of the process.

The conspiracy began with the O Learys and Phillips attenpting
a cook in March 1989. Phillips |later supplied chemcals to Atkins

and attenpted two cooks in the sumrer of 1990. After Phillips was



arrested, Beal and Holt attenpted a cook with the |eftover

i ngredi ents. During Phillips's arrest, various supplies and
gl assware were seized from his shed, including a hand-witten
formula in Candace O Leary's handwiting. Arnold and Patrick

O Leary noved a garbage can containing PA fromthe O Learys' hone
to Arnold's, where it was seized by police.

A search of Holt's residence turned up various gl assware and
sone net hanphet am ne residue. Beal's fingerprint was found on one
of the pieces of glassware seized from Holt's residence; Patrick
O Leary's fingerprint was found on gl assware i n Arnol d' s residence.
Apparently, chem cals were supplied by Phillips to Atkins who, with
Beal and Holt, attenpted at | east two cooks at Phillips's residence
and el sewhere. According to the governnent, the O Learys acted as
go-fers, users, transporters, and helpers wth the cooks.
Furthernore, Candace O Leary and Arnold distributed the conpl eted
met hanphet am ne. Various physical evidence (e.g., a cooker,
gl assware, residue, fingerprints, and equi pnent) |inked all seven

i ndividuals to the vari ous cooks.

B
Six individuals, Phillips, Candace O Leary, Patrick O Leary,
Arnold, Holt, and Beal, were charged in a five-count indictnent
wth conspiracy to manufacture nethanphetamne in violation of
21 U S.C 88 841(a)(1) and 846. Phillips was charged wth one
count of attenpting to manufacture nethanphetam ne. Phil l'i ps,

Candace O Leary, Patrick O Leary, and Arnold were charged with one



count of possession of PA with intent to nmanufacture nethanphet-
am ne. Beal and Holt were charged with one count of attenpting to
manuf act ure net hanphet am ne. The fifth count was a count of
forfeiture of property used to facilitate the commission of a
crim nal offense.

Holt and Arnold pled guilty to the conspiracy count and
testified against the other four defendants, who were tried and
convicted of conspiracy to manufacture nethanphetam ne. Only
Phil l'i ps was convi cted of possessing PA. The other defendants were
acquitted of the other substantive offenses. All defendants filed
nmotions for judgnent of acquittal and for new trial. Al of the
nmoti ons were denied, except that Phillips's notion for new trial

was granted (and hence he is not one of the appellants here).

C.

Arnold was sentenced to 96 nonths' inprisonnent, a downward
departure fromhis guideline range of 210 to 262 nonths. Holt was
sentenced to 60 nont hs' inprisonnent, a downward departure fromhis
gui deline range of 135 to 168 nonths. Holt and Arnold filed tinely
appeals claimng that the court mscalculated their "relevant
conduct" under the CQuidelines.

Candace O Leary was sentenced to 151 nonths' inprisonnent,
plus three years' supervised release. She filed atinely notice of
appeal, claimng that (1) the evidence was insufficient to support
the conviction; (2) exculpatory evidence was w thheld by the

governnent, violating her rights under Brady v. Miryland and




requiring a newtrial; (3) thetrial court erredinrefusingto |et
her put on evidence concerning her financial condition and the
tenperature of her attic; (4) the i nproper testinony by Cul ber house
that prejudiced Phillips also prejudiced her, and therefore she
should be granted a new trial; and (5) the court m sapplied the
Cui del i nes' equivalency tables and mscalculated her relevant
conduct .

Patrick O Leary was sentenced to 151 nonths' inprisonnent,
plus three years' supervised release. He filed a tinely notice of
appeal, claimng that (1) the evidence was insufficient to support
the conviction; (2) exculpatory evidence was wthheld by the
governnent, violating his Brady rights and requiring a new trial;
and (3) the court m sapplied the CGuidelines' equival ency tabl es and
m scal cul ated his rel evant conduct.

Paul Beal was sentenced to 235 nonths' inprisonnent, plus siXx
years' supervised release. He filed an oral notice of appeal at
sentencing and later filed a witten notice of appeal thirty-four
days after the final order. He clains that (1) his notice of
appeal was tinely filed; (2) the evidence was insufficient to
support the conviction; (3) his Brady rights were violated,
requiring a newtrial; and (4) the court m sapplied the Guidelines
equi val ency tables and m scal cul ated his rel evant conduct.

Thus, in summary, defendants Holt and Arnold chall enge only
the application of the Guidelines to their relevant conduct. The
three defendants who stood trial raise sufficiency clains, Brady

clains, and Gui delines clainms. Candace O Leary additionally raises



various evidentiary issues. The appeals were consoli dated.

L1,

Four of the five defendants filed a tinely notice of appeal.
Beal , however, nade an oral notice of appeal in court and filed a
witten notice of appeal thirty-four days after the final order.

Atinely notice of appeal is a prerequisite to our exercise of

jurisdiction. United States v. Wnn, 948 F.2d 145, 153 (5th Cr

1991), cert. denied, 112 S. C. 1599 (1992). Federal Rule of
Appel | ate Procedure 4(b) governs when a notice of appeal is tinely
inacrimnal case and requires that the notice of appeal be filed
inthe district court within ten days of the entry of judgnent or
order from which the defendant appeals. This circuit has held in

O Neal v. United States, 264 F.2d 809, 812 (5th Gr.), nodified,

272 F.2d 412 (5th Gr. 1959); and Durel v. United States, 299

F.2d 583 (5th Cr. 1961), that oral notice of appeal is no
substitute for the filing of witten notice.

The fact that the district court apparently "granted" the oral
noti ce of appeal cannot transformthe ineffective oral notice into
a witten one. Thus, the oral notice did not satisfy rule 4(b).

Rule 4(b) allows the district court to extend the tinme for
filing for an additional thirty days for excusable neglect. The
filing of an untinely notice of appeal within the additional
thirty-day period is treated as a notion for a determnation as to
whet her excusabl e negl ect entitl ed the defendant to an extensi on of

tinme to appeal. United States v. Awalt, 728 F.2d 704, 705 (5th




Cir. 1984). Beal's notice was filed within the additional period
for excusable neglect. W do not presune the absence or presence
of excusabl e negl ect but nust remand to the district court for the

determnation. United States v. Golding, 739 F.2d 183, 184 (5th

Cir. 1984). There is nothing in the record indicating that the
district court already has considered this issue. Thus, we renmand
to the district court as to Beal for a determ nation of excusable
neglect. W retain jurisdiction over the matter, however, and w |
determne the status of Beal's appeal followng the district

court's deci sion on renmand.

| V.

The t hree def endants who were convicted at trial contest their
convictions, claimng that the evidence was insufficient for a
rational jury to have concl uded beyond a reasonabl e doubt that they
were guilty. They appeal the district court's denial of their
nmotions for judgnent of acquittal.

We reviewthe district court's denial of a notion for judgnent

of acquittal de novo. United States v. Sanchez, 961 F.2d 1169 (5th

Cr.), cert. denied, 113 S. C. 330 (1992). Although the evidence
is reviewed in the Iight nost favorable to the governnent, draw ng
all reasonabl e i nferences in support of the verdict, the conviction
shoul d be reversed if a rational jury could not have found that the
evi dence established each essential elenent of the offense beyond

a reasonabl e doubt. Jackson v. Virginia, 443 U S. 307 (1979).

To establish a conspiracy under 21 U . S.C. § 846, the govern-



ment nust prove beyond a reasonabl e doubt (1) an agreenent between
two or nore persons to violate the narcotics laws, (2) that each
al | eged conspirator knew of the conspiracy and intended tojoinit,
and (3) that each alleged conspirator did participate voluntarily

in the conspiracy. United States v. Leed, 981 F.2d 202, 204-05

(5th Gr.), cert. denied, 113 S. C. 2971 (1993).

A

The three defendants first clai mthat they coul d not have been
part of the indicted conspiracy because they did not know each
person in the conspiracy. There may have been several two- or
t hr ee- person conspiracies, but no evidence suggests the existence
of the five-person conspiracy alleged inthe indictnent. Holt knew
only Beal, and neither knewthe O Learys. The O Learys admt that
there was evidence that they participated in cooks at their own
home and at Phillips's, but not with the other co-conspirators,
Beal and Holt. Beal contends that only a conspiracy between him
and Holt coul d possi bly be established. He contends that there was
no conspiracy between Holt/Beal and the O Learys/ Arnol d.

This court has held that "[i]t is not necessary that all the
menbers of a conspiracy know each other or that they work together

on every transaction." United States v. Elam 678 F.2d 1234, 1247

(5th CGr. 1982); see also United States v. Brasseaux, 509 F.2d 157

(5th Gr. 1975) (holding that nmenbers of a single conspiracy need
not be aware of the existence of the other nenbers). I f the

totality of the evidence is sufficient to denonstrate a concert of



action unified by a commopn purpose, a single conspiracy exists.
Elam 678 F.2d at 1246. Thus, that the O Learys and Arnold knew
only Phillips, but not Holt and Beal, is irrelevant. The evidence
shows that they all worked in various stages and |ocations for a
conmon pur pose: to produce nethanphetam ne. Furt hernore, they

were all to benefit fromits production.

B

Both O Learys cite Kotteakos v. United States, 328 U S. 750,
774-75 (1946), for the proposition that the guilt of Holt was
transferred across the lines of the conspiracies. They claimthat
testinony about Holt's theft of his child s social security
benefits to pay for drugs prejudiced both of the O Learys because
nei t her one knew Hol t.

Kotteakos is relevant only when the allegedly prejudicial
evi dence concerns anot her conspiracy. But under Elam the jury was
entitled to view the conspiracy as a whol e. Kot t eakos does not
apply to evidence inpugning co-conspirators. Furthernore, it is
unlikely that a reasonable jury would view the testinony against
Holt as applying to the O Learys. The physical and circunstantia
evi dence adduced at trial supports the convictions of all three

def endants, and each conviction therefore is affirned.

V.
The t hree defendants convicted after trial further clai mthat

t he governnent w thhel d excul patory evidence in violation of their
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rights under Brady v. Maryland, 373 U. S. 83 (1963). Under Brady,

t he government may not suppress material evidence favorable to the
accused, irrespective of the good or bad faith of the prosecution.
Id. at 87. But a defendant is entitled to a new trial only when
there is a reasonable probability that the result woul d have been

different. United States v. Nixon, 881 F.2d 1305, 1308 (5th Cr

1989) . Furthernore, whether Brady evidence is material depends

upon its value in relationship to the other evidence presented at

trial. Smth v. Black, 904 F.2d 950, 967 (5th G r. 1990), vacated
on other grounds, 112 S. C. 1463 (1992).

The t hree def endants who stood trial claimthat the grand jury
testi nony of Atkins and subsequent affidavit were material because
he cl ainmed not to know of any cooks or illegal activities. Since
Atkins was a key figure in the crimnal activities, his testinony
woul d be bot h excul patory and i npeaching. They denmand reversal of
their convictions and new trials.

The governnent clains that the Atkins affidavit is nerely
sel f-serving. Moreover, since Atkins was avail able to the defense
counsel, they could have called himat trial; the governnent did
not suppress his testinony or the knowl edge of his existence.

Each of the defendants knew that Atkins played a pivotal role
in the conspiracy. They could have called himto testify; their
failure to call Atkins cannot be blaned on the governnent. Wen
approached by defense counsel, Atkins's attorney stated that Atkins
woul d plead the Fifth Amendnent and refuse to testify. Whet her

At kins's testinony woul d have been material, i.e., excul patory and
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credible, is another issue, but we can reject the defendants'
argunent on the ground that the governnent did not suppress the
evi dence.

The def ense counsel knew Atkins's role but could not force him
to testify. The governnment did not conceal his existence or the
subst ance of his testinony. Thus, the defendants' argunent nust be

rej ected.

VI,

Only Candace O Leary raises the argunent that the Atkins
testinony represents new evidence requiring a newtrial. To get a
new trial based upon new evidence, a defendant nust show (1) the
evi dence was new y di scovered and was unknown to the defendant at
the time of the trial; (2) failure to detect the evidence was not
a result of lack of due diligence by the defendant; (3) the
evidence is material, not nerely cunulative or inpeaching; and

(4) the evidence probably will produce an acquittal. United States

v. Pefia, 949 F.2d 751 (5th Gr. 1991). If any one factor is not

satisfied, the motion for new trial should be denied. Uni t ed

States v. lLopez-Escobar, 920 F.2d 1241 (5th Cr. 1991). The
appel l ate court reviews the denial of such a notion for cl ear abuse

of discretion. United States v. Adi, 759 F.2d 404 (5th Gr. 1985).

Several of the factors have not been satisfied. First, there
i's no reason why the defendants did not obtain the Atkins affidavit
before trial. They knew he existed and could have obtained an

affidavit from him That failure represents a certain |ack of
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diligence. Second, it is not obvious that Atkins's testinony would
have hel ped the defendants. As an unindicted co-conspirator, his
testi nony woul d have been suspect. Furthernore, the testinony was
unlikely to produce an acquittal, given the physical evidence
connecting the defendants to the conspiracy.

G ven the deference with which we review a denied notion for
new trial, and the questionable value and prior unavailability of
t he new evi dence, we reject Candace O Leary's claimfor a newtria

based upon new evi dence.

VI,

Candace O Leary al so appeals the district court's refusal to
admt evidence concerning her financial condition and her attic
tenperature. The defendant contended that this evidence woul d have
shown that she was unable to purchase the necessary chem cals and
that the cook could not have been conducted in her attic. The
district court refused to admt the evidence for | ack of rel evancy.
We review evidentiary questions for abuse of discretion. Peia
949 F.2d at 751.

The governnent contends that the testinony regarding her
financial conditionis irrelevant because it was never all eged t hat
Candace O Leary financed the operation. The chem cals cane from
either Phillips or unknown sources. Since it was not part of the

governnent's case that Candace O Leary financed the purchase of
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chem cals, her financial condition was irrelevant.?

As to her attic tenperature, Candace O Leary contends that a
cook could not have taken place there in August. Yet the govern-
ment alleged that two other cooks took place in Candace O Leary's
attic, one in March 1989 and the other between March and August
1989. Furthernore, not all of the activities involved in a "cook"
are alleged to have occurred in the attic. Thus, the district
court properly excluded this evidence as irrelevant. W concl ude
that the district court did not abuse its discretioninrefusingto
admt Candace O Leary's evi dence concerning her financial condition

and her attic tenperature.

VITI.
Candace O Leary al so contends that the inproper adm ssion of
the Cul berhouse testinony prejudiced her and necessitated a new

trial. Shane Cul berhouse testified at trial against Phillips. He

attacked Phillips's character and testified about using drugs with
Phillips at his |aw office and snelling drugs on Phillips at the
Bent on courthouse. The district court granted Phillips a newtrial

based upon the inproper adm ssion of character evidence. Candace
O Leary clains that because she was a close personal friend and

| egal secretary to Phillips, Culberhouse's testinony prejudiced

! she al so argued that she was financially unable to pay Alton Thonas $600
to buy chemcals, thus inmpeaching his testinmony. However, her "financial
condi tion" does not take Into account the proceeds fromillegal drug transac-
tions. Her argunment is neritless because her financial condition does not
bear on whet her she coul d have bought the chem cals. |In addition, the

ovgrnnent dpef not need to prove that she paid for the drugs to sustain its
urden at tria
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her, too. She argues, essentially, that a jury would view her
wor kpl ace as a drug den and her close friend and boss as a drug
user.

The district court based its grant of a newtrial for Phillips

upon testinony by Cul berhouse concerning the snell of PA at the

Bent on courthouse. Cul berhouse was to rebut Phillips's testinony
by giving testinony of "bad acts" by Phillips. | nst ead,
Cul berhouse's testinony also attacked Phillips's character,
warranting a newtrial. But no character attacks were made agai nst

Candace O Leary.
W review the denial of a nmotion for new trial for abuse of

discretion. United States v. Baytank, Inc., 934 F. 2d 599, 617 (5th

Cr. 1991). Since Candace O Leary's character was not attacked by
Cul berhouse's testinony, her claimis neritless. Phillips was
prejudi ced by testinony concerning the snell of PA at the court-
house, not by the testinony concerning the drug use in Phillips's
office. Furthernore, the court admtted that granting a newtri al
for Phillips was a "close call." Thus, the court did not abuse its

di scretion in denying Candace O Leary's notion for new trial

| X.
Al five defendants challenge their sentences inposed under
the Guidelines. W reviewthe findings of fact under the "clearly
erroneous"” standard, but l|legal application of the guidelines is

reviewed de novo. United States v. Barbontin, 907 F.2d 1494 (5th

Cr. 1990). In the event that the district court m sapplied the

15



Guidelines, a reviewng court nust remand for resentencing. |d.

A

All five defendants argue that the fifty-one pounds of PA
seized from Arnold's residence should not have been included in
their relevant conduct under U S S.G § 1Bl.3. The O Learys
additionally rely upon their acquittal on the possession of PA
charges to denonstrate that the PA was not rel evant conduct.

The district court adopted the presentence report ("PSR') as
its findings of fact when sentencing each defendant. Thus, the

court's findings nust be reviewed for clear error. United States

v. Ford, 996 F.2d 83, 85 (5th Cr. 1993). The district court nade
a specific factual finding with regard to Beal that the PA was
"reasonably foreseeable" in his participation in the conspiracy.?

An individual dealing in large anounts of controlled sub-
stances is presuned to know that the drug organi zati on with which
he deals "extends beyond his universe of involvenent." United

States v. Thomas, 963 F.2d 63, 65 (5th Cr. 1992) (citing United

States v. Devine, 934 F.2d 1325 (5th Cr. 1991), cert. denied

112 S. . 954 (1992). There was evidence that the garbage can of
PA was noved fromthe O Learys' hone to Phillips's office and taken
by Atkins. Eventual ly, the PA was hidden at Arnold's. At ki ns
apparently i nforned Beal about the source of the chem cal s and Beal

i nformed Hol t.

2 Only Beal objected at sentencing to the specific finding that the 51
pounds of PA was rel evant conduct.
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Each defendant knew that PA was required to produce netham
phetam ne. Thus, it was reasonably foreseeabl e that soneone woul d
have to obtain the PA to manufacture the nethanphetam ne. Thereis
credi bl e evidence to |link each of the defendants to the PA for the
pur poses of determ ning relevant conduct. The factual finding of

the district court was not clearly erroneous.

B.

Both O Learys further argue that the equival ency tables were
incorrectly used. PAis an unlisted substance on the Drug Quantity
Table, U S.S.G § 2D1.1(c), so the 51 pounds of PA was converted to
19. 32 pounds of P,P, which was converted to 3,645 kil ogranms of
mari huana, resulting in a l|level 34 base offense. However ,
met hanphetamne is listed on the Drug Quantity Table, and the
def endants were convi cted of conspiracy to manufacture net hanphet -
am ne. The probation officer apparently used the Drug Equi val ency
Table ("DET") to determ ne how nuch nethanphetam ne could be
manuf actured from 51 pounds of PA Al t hough the PSR does not
explicitly reveal the fornmula used to convert PAto P,P and then to
mar i huana, the DET nunbers correspond to the stated conversions,
i ndicating that the probation officer used the DET.

Under United States v. Salazar, 961 F.2d 62, 64 (5th Gr.

1992), a court may not use the DET to determ ne manufacturing
conversion ratios. The DET is used only to convert wunlisted
substances or when nore than one substance is in the conviction.

Since the conviction was for conspiracy to manufacture net hanphet -
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am ne, the use of the DET was error, and we must remand for

resentencing. The recent case of United States v. Hoster, 988 F. 2d

1374, 1380-83 (5th Gr. 1993), thoroughly explains this issue. See
also United States v. Roberts, No. 92-8197, 1993 W. 368240 (5th

Cr. Sept. 22, 1993) (following Hoster). The sentence should be
determ ned according to the fornula enunerated in Hoster.

Only Patrick O Leary and Candace O Leary raised this i ssue on
appeal, although it obviously affects all five defendants. The
governnment contends that the O Learys did not properly object to
the PSR or the use of the DET at sentencing. The record indicates,
however, that Candace O Leary's coments were treated as an
objection by the court.® Patrick O Leary made no objection at
sentencing to the PSR, but since he properly raised the issue on
appeal, we review the drug quantity calculation for plain error.

United States v. Martinez-Cortez, 988 F.2d 1408, 1410-11 (5th G

1993), petition for cert. filed (U S. July 12, 1993) (No. 93-5197).

We conclude that the use of the DET in calculating the base |evel
of fense constitutes plain error.

Since only the O Learys raise this issue on appeal and the
determ nati on of nmet hanphet am ne quantity i nvol ved an i nperm ssi bl e
use of the DET, we remand as to these two defendants for

resentencing consistent wwth United States v. Hoster. Under United

States v. Smal I wood, 920 F.2d 1231, 1238 (5th Cr.), cert. denied,

111 S. &, 2870 (1991), however, the defendants not chall engi ng t he

8 Ms. OlLeary stated, "I don't understand the guidelines saying this
anmount of chemicals will make this amount of drugs . . . ." The court later
asked, "Any other objections?"
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basis for the calculation at sentencing or in their briefs are

deened to have waived their rights. G. United States v. G ay,

626 F.2d 494, 497 (5th Cr.) (defendant who did not object at trial
or brief issue may adopt codefendant's argunents at oral argunent

only for good cause under FED. R App. P. 2), cert. denied, 449 U. S.

1038 (1980).

C.

Arnold also argues that his acceptance of responsibility
entitled him to a three-level decrease instead of nerely two
| evel s. Great deference is afforded a sentencing court in
determ ning the extent of acceptance of responsibility. Al though
Arnol d coul d have recei ved a nmaxi num decrease of three | evels, the

court was not required to give himall three.

X.
The convi ctions and sentences of Holt and Arnol d are AFFI RVED
Beal did not tinely appeal, so his case nmust be REMANDED for a
determ nati on of excusable neglect. The judgnents of sentence of
Candace O Leary and Patrick O Leary are VACATED and REMANDED f or

resent enci ng.

19



