UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-5005
Summary Cal endar

SALVATORE SALAMONE,
Pl ai ntiff-Appellant,

VERSUS

KEI TH E. HALL,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

92 CV 0221
March 19, 1993

Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Sal vatore Sal anbne was convicted in the "Pizza Connection”

case in the southern district of New York. See United States v.

Badal anenti, Crim No. 84-236 (S.D.N. Y. 1984). He was found guilty

of conspiracy to violate federal currency laws, filing false

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



statenents, and failure to file currency reports. Sal anbne was
sentenced to five years on each count--to run concurrently. The
jury returned a special verdict that Sal anone did not commt these
crimes in violation of federal controlled substances | aws.

Sal anone was al so convi cted of possession of anillegally made
firearm possession of an unregistered firearm conspiracy to
falsify firearnms transaction records, and fal sification of firearns
transaction records in the mddle district of Pennsylvania. He was
sentenced to 16 years inprisonnent--to run consecutively to the
five-year sentence fromthe "Pizza Connection" case.

Sal anone's initial parole hearing was held on 17 Novenber
1990. The panel rendered a split decision regardi ng the extent of
departure but was in agreenent that a departure from the parole
gui del i nes was warrant ed.

On 12 February 1991, the Parol e Conm ssion i ssued a Notice of
Action which stated that Sal anone' s of fense behavi or had been rated
at category six and his salient factor score was ten. I n
accordance with the guidelines established by the Conm ssion,
Sal anone was to serve between 40 to 52 nonths inprisonnent before

rel ease. Nevertheless, after review of "all relevant factors and
informati on presented,” the Comm ssion opted to depart upwardly
because of: (1) "the amount of noney involved in the noney
| aundering conspiracy was in excess of 30 tines the threshold
anount for Category Six severity rating"; (2) the nultiple firearns

illegally purchased for persons "later convicted of a drug

conspiracy operating from1979 t hrough 1984 generati ng at | east $60



mllion in drug revenue"; and (3) Sal anone's "integral role in the
perpetuation of crimnal activity which negatively effects [sic]
the financial and noral fabric of the nation.” Sal anobne was
ordered to serve out his 21-year sentence to expiration

Sal anone appeal ed the decision to the National Appeal s Board.
On 3 June 1991, the Appeals Board affirnmed the decision of the
Comm ssion. The Appeal s Board found that Sal anone had suffered no
prejudice as a result of not receiving the updated Form USA-792.
The Board al so found that Sal anone's of fense category was correctly
cal cul ated at six. The Board stated:

[ Y] ou were shown, by the evidence at your trial, to be an

integral player in a Mafia enterprises, noney | aunderi ng

operation between the U.S. and Europe. You were involved

inthe total conspiracy of well over one mllion dollars

al t hough we acknow edge that you seemto have had direct

control of only $290.000 [sic: intended $290,000]. It is

found that with your degree of involvenent in the various

activities representing your conviction, that it 1is

reasonabl e to believe you forsaw [sic] the scope of noney

| aundering to be well in excess of $ 1 mllion.

The magi strate judge found that there was "sone evidence" to
support the Comm ssion's decision. The district court adopted the
findings of the magi strate judge and determ ned that Sal anbne was

not a victimof an ex post facto exercise of anended gui deline 28

CFR 8§ 2.19(c). Salanone filed a tinely notice of appeal.
OPI NI ON
Sal anone contends the district court erred by: (1) applying
t he anended version of 28 CF. R 8§ 2.19(c) and (2) by affirm ng the
Comm ssion's determ nation that Sal anone coul d reasonably foresee
the $1 million in illegal currency transactions. Hi s contentions

are unavail i ng.



"[T] he prohibition of ex post facto | aws does not extend to

every change of law that may work to the disadvantage of a

defendant.'" Portley v. Grossnan, 444 U.S. 1311, 1312, 100 S. C

714, 62 L. Ed. 2d 723 (Rhenquist, CGrcuit Justice 1980), quoting
Dobbert v. Florida, 432 U.S. 282, 293, 97 S. C. 2290, 53 L. Ed. 2d

344 (1977). Because the change in 28 CF. R 8 2.19(c) "neither
deprive[d] [ Sal anone] of any pre-existing right nor enhance[d] the

puni shnment inposed,” there was no violation of the ex post facto

cl ause. Portley, 444 U S. at 1312-1313. The retroactive
application of the Parole Conm ssion Guidelines does not raise ex

post facto issues. Sheary v. U.S. Parole Com, 822 F.2d 556, 557

(5th Gr. 1987). It is also "nost dubious that parol e guidelines

are to be viewed as | aws. Sal anone' s ex post facto chall enge

must fail.
I n maki ng parol e rel ease determ nati ons, the Parol e Comm ssi on

has very broad di scretion. Ceniceros v. U S. Parole Com, 837 F. 2d

1358, 1361 (5th GCr. 1988). |Its decisions "nmay be predicated on
facts gl eaned from any nunber of sources.” [d. |In nmaking parole
decisions, the Parole Comm ssion nmay consider any "relevant,
avail able informati on in nmaki ng parole determ nations,"” including
"dism ssed counts of an indictnent, hearsay evidence, and
allegations of crimnal activity for which the prisoner had not

even been charged."” Maddox v. U.S. Parole Com, 821 F.2d 997, 999

(5th Gr. 1987) (footnotes omtted); 28 CF. R 8 2.19(c).
The Parol e Conmm ssion may take into account any substanti al

information available to it in establishingthe prisoner's offense-



severity rating. Mddox, 821 F.2d at 999. Judicial reviewof the
Commi ssion's decision is limted to whether there is "sone
evidence" in the record to support the Conm ssion's decision. |d.
at 1000. This Court cannot disturb a decision by the Conm ssion
setting the tinme for parole release absent a showing that the
action is flagrant, unwarranted, or unauthorized. Ceniceros, 837
F.2d at 1361.

The Parole Comm ssion, pursuant to 18 U S . C. 8§ 4203(a)(1)
(repeal ed), has pronulgated guidelines for the determ nation of
presunptive parol e dat es based on of fense characteristics (based on
the severity of an offense) and of fender characteristics (based on
the prisoner's salient-factor score). See 28 CF.R § 2.20. The
Comm ssion may depart outside the range provided by its guidelines
to determ ne a presunptive parole date so | ong as good cause exi sts
and "the prisoner is furnished witten notice stating wth
particularity the reasons for [the Conm ssion's] determ nation
including a summary of the information relied upon.™ 18 U S.C 8§
4206(c) (repealed), cited in Maddox, 821 F.2d at 1000. " "[ (@ ood
cause" neans substantial reason and i ncl udes only those grounds put
forward by the Commssion in good faith and which are not
arbitrary, irrational, unreasonable, irrelevant or capricious.""
Maddox, 821 F.2d at 1000 (citation omtted).

Sal anone obtained a letter from the U S. Attorney for the
Southern District of New York, Louis J. Freeh, which stated that
"there was no direct evidence that M. Sal anone had direct control

over any currency in excess of $290,000." Sal anobne argues that



this letter contradicts the district court's finding that there was
"sone evidence" to support the Conm ssion's decision to upwardly
depart. He is incorrect.

The National Appeals Board responded to this assertion as

follows: "You were involved in the total conspiracy of well over
$1 million al though we acknow edge t hat you seemto have had direct
control of $290.000 [sic: intended $290,000]." It is not the

function of this Court to review the Comm ssion's discretion in a
parole denial or to review the credibility of reports the
Comm ssion used in making its determ nation. Mddox, 821 F.2d at
999-1000. The letter from Attorney Freeh can be harnonized with
the Board's findings because, although there nmay not be direct
evi dence of Sal anbne's know edge of a conspiracy involving over $1

mllion, there was anple circunstantial evidence of Salanone's

know edge of the conspiracy.

The decision of the district court is affirned.



